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In legislating for the Insane and Insane Institutions, it is 
necessary to hold in view the precise character and con- 
dition of the classes and persons for whom the law is to 
be made, and also the kind and objects of the provisions 
which are to be created for, and offered to them. 

The law, when written, should be so carefully adapted to 
the conditions, circumstances and wants of the classes and 
persons for whom it is established, it should so clearly and 
completely describe them, that by no imperfection of 
description, in principles or in detail, should any, who 
ought to enjoy the provisions made, be deprived of their 
advantages. 

Having created the institutions and described the classes 
who should enjoy them, the law should then create such 
suitable channels and means for the entrance of patients 
into these hospitals, by the selection and appointment of 
the proper authorities, to decide their several cases, that no 
hindrance be placed thereby to their free and proper use. 

The officers entrusted with this authority to admit 
patients into, and commit them to these places of cire 
and of custody, should be men of such position, personal 
character and qualifications, that they command the entire 
confidence of the community in their decisions in respect 
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to the insane, and the public assurance that these are safe 
in their hands. 

They should be men of such intelligence and such patient 
habits of investigation and analysis, and such discriminating 
power, that by no error, neglect, or hasty judgment, any 
patient needing the hospital care, should be deprived of it, 
that no unsuitable persons should be sent to those institu- 
tions, and no sane persons deprived of their liberty, under 
the ill founded plea or unestablished suspicion of mental 
disorder. 

Moreover, these officials should be so accessible, that 
every insane patient, however disordered, may be able to 
reach them or obtain from them due opportunity and facil- 
ity of removal to the hospital, whenever their malady may 
require it, however suddenly; so that none may be made to 
suffer unnecessarily by needless delay, or prevented from 
reaching these places of protection and restoration by the 
difficulty of access to, or unavailabiiity of the channels 
provided. 

CLASSES OF THE INSANE. 

Most of the insane need other care than they can receive 
at home. These are, 

1. The violent, the furious, who are dangerous to the 
publie safety, and disturbers of the public peace. 

2. The uneasy and the restless, who, though not danger- 
ous, nor even public disturbers, yet are troublesome at 
home, and cannot there be restrained and controlled suffi- 
ciently for their own good, and the comfort and even the 
peace of their families. 

3. The mild and curable patients, who have delusions, 
incoherences and depressions, and who cannot receive that 
attention in private houses which their condition requires. 

The first and second of these classes need to be re- 
strained for their own and for the public good. They need 
the custodial guardianship of the hospitals, and many of 
them may be restored to health. 

The third class needs the influence and the care of the 
hospital for their restoration. A fourth class, who are 
mild, harmless and incurable, may remain with their friends. 

The State of Massachusetts has created three public hos- 
pitals for the insane, and the law offers their accommoda- 
tions and care to the first of the foregoing classes, and, on 
various conditions, to a part of the second and third classes. 
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The law provides and describes four ways or channels 
through which the insane may be committed to, or admitted 
into these hospitals. 

1. The higher courts, Supreme, Common Pleas and Pro- 
bate, are authorized to send any person who is “so furious- 
ly mad as to render it manifestly dangerous to the peace 
and safety of the community that he should be at large.’’* 

2. Two Justices of the Peace, one being of the quorum, 
may commit to one of the State hospitals, any insane 
person who has no known settlement in this State.+ 

3. The overseers of the poor are authorized to send 
town paupers, whatever may be the form or degree of their 
insanity, provided the trustees consent to receive them.t 

4. The trustees may admit any poor patient whose case 
is recent,$ whether violent or mild, dangerous or harmless. 

These four classes, frst, the furious and da@gerous, sec- 
ond, State paupers, third, town paupers, fvurth, poor pa- 
tients whose insanity is recent, comprise only a part, perhaps 
not half of the insane in this or any other State. But 
these are so clearly described, in such precision of language, 
and this repeatedly in respect to the first, as we shall see, 
that it would seem that that maxim of law, “ ‘hat the mention 
or inclusion of one or of sevcral things in a category, for any 
purpose, is to be taken also as an exclusion and prohibition of all 
the others in the same category,’ should be applied here. 

This then would exclude all mild cases, indeed all who are 
not dangerous and furious, and who are not town or State 
paupers, and whose insanity is not recent. 

It would prohibit the courts from sending any cases not 
furiously mad and manifestly dangerous. 

It would prohibit the overseers from sending any State 
paupers. 

It would prohibit the trustees from admitting any who 
are not poor, or whose insanity is not recent. 

It would prohibit the Justices of the Peace from sending 
any but State paupers and foreigners. 

It would exclude nearly three-quarters of the members 
of the families of the farmers, mechanics, merchants, and 
professional men, indeed, of all the independent or self- 
sustaining families of the commonwealth. 

* Rey. Stat., ch. 48, § 6. Commissioners Report, 1858, ch. 73, §8. 
t Acts 1856, ch. 108, § 1. Com. Rep., 1858, ch. 73, § 19. 


t Rey. Stat., ch. 48, 68. Com. Rep., 1858, ch. 73, § 22. 
6 Rey. Stat., ch. 48,9 8. Com. Rep. 1858,, ch. 73, § 22 
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ORIGIN AND CHARACTER OF LAWS ON INSANITY. 


The earlier and the principal part of the laws of this State 
in respect to the insane were enacted, and the first hospital 
was established when the general and popular idea of insanity 
was that of danger to the public, and the world believed that 
it was unsafe for an insane man to be abroad. Hence many 
were confined in jails, and many more in strong rooms at 
poor-honses, and at their private homes. The probability 
of restoration was then apparently so small, that little or 
no provision was thought needful for this purpose. 

The statements, arguments and pleas of those who first 
proposed the Worcester Hospital, the inquiries and reports 
of the commissioners who were directed by the government 
to investigate the condition of the insane and the necessity 
or propriegy of establishing a hospital, the reports of the 
legislative committee in favor of this measure—all were 
based upon these facts and these views. They said that 
there were enough of our people insane and confined in 
prisons, cages, &c., to fill a hospital, and although their con- 
finement was necessary for the public safety, yet humanity 
demanded that they should have a better and more comfort- 
able place of custody than they then had, and more skilful 
guardians than jailers and poor-house keepers to take 
charge of them. 

The Worcester Hospital was therefore made, primarily, 
a custodial institution, and the law of the time corresponded 
to this purpose almost exclusively. 

Since that time, the ideas of insanity have been very ma- 
terially changed, and from year to year various laws have 
been enacted in respect to this disease and its subjects, 
based upon the different notions of the respective legis- 
lators who supported them. 

These laws were scattered through the many volumes of 
the revised statutes, and of the yearly acts and resolves of 
the General Court, even down to 1858. 

For the first time, they are now gathered together by the 
commissioners on the revision of the statutes, and incorpo- 
rated into one code, in chapters 75 and 74 of their report. 

It being their work, not to make nor correct law, but to 
arrange the materials already created, they have brought all 
the existing enactments into one whole, and made, as was 
unavoidable, a singular pjece of incongruous mosaic, with 
various defects, imperfections and inconsistencies. It is 
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now proposed to re-enact and establish these as a code of 
law, that probably finds no parallel in the statute book. 

Although it purports to be the rule, it differs materially 
from public practice, in respect to insanity and insane hos- 
pitals. It has not been entirely and exclusively regarded 
for twenty-five years, and no community enlightened like 
ours, nor authorities intelligent as those appointed in Mas- 
sachusetts will or can regard it as their exclusive principle 
and rule of action in respect to these matters. 


LAWS FOR ADMISSION OF INSANE TO STATE HOSPITALS. 


It will be well to examine this code of laws more minute- 
ly, and see the nature and bearing of its various provisions. 

The law allows the judges of the Supreme, Superior and 
Probate Courts to send patients to the hospitals, but it 
hedges them about with the straitest conditions in regard 
to their action. It limits their authority to those, “who in 
their opinion are so furiously mad as to be manifestly dan- 
gerous to the peace and safety of the community to be at 
large.”* Observe the strictness of the language. 

The law is not satisfied with trusting to the judgment of 
the court in simply finding the patient insane, but the 
judges must find him mad —a maniac. They must find him 
not merely mad, but furiously mad; not merely furiously 
mad, but so furiously mad as to be dangerous to the peace 
and safety of the community to be at large; not merely 
dangerous to their own families, but to the peace and safety 
of the community, to society and the world abroad; not 


-merely dangerous, but this dangerous condition must be 


manifest, clear, unmistakable to the court. 

As if the law delighted, in this restrictive language, it 
repeats it over and over, in almost every place, where it 
allows the higher courts to determine the condition and dis- 
pose of one whose mind is disordered. 

When an appeal from the decision of the judge is made 
to a jury, or when a jury, under the direction of the judge 
is called, the same restriction is given in the same terms.t 

When one is brought before the grand jury, but not in- 
dicted, by reason of insanity, the court may commit him to 
the hospital, on the same condition, and on that only, that 
is, “if the discharge or going at large of such insane per- 


* Rev. Stat., ch. 48 4 6. Com. Rep., ch. 38, § 8. 
t Acts 1837, ch. 228, § 1. Com. Rep., ch. 73, § 11. 
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son shall be deemed manifestly dangerous to the peace and 
safety of the community, otherwise he shall be discharged.’”* 

Here it seems the law intended there should be no doubt. 
It is not a matter of inference nor of implication, but there 
must be a plain, unequivocal manifestation of the maniacal 
fury and danger. 

But the law, which takes so much pains to limit the juris- 
diction of the courts of the highest dignity and intelligence 
to a single and rare form or phase of mental disorder, and 
is so careful to protect all the other insane from any inter- 
ference or power of these judges, seems to forget its anx- 
iety and fear, when it authorizes other and lower and less 
responsible officials to send patients to the hospitals or 
places of detention. 

The overseers of the poor in any town or city may com- 
mit “any lunatic who is supported by any place to the 
hospital,” that is, all town and city paupers, of every form 
of mental disorder, provided the trustees consent + without 
any question of his form of insanity, whether mild or furi- 
ous, harmless or dangerous. 

“ The trustees may, in their discretion, receive into the 
hospital any poor persons suffering under recent insanity.’’} 

Any two justices of the peace, one being of the quorum, 
may commit to the hospital a person who has no known 
settlement in the state and is insane.$ 

In all the last three proceedings, there is no question to 
be raised as to the form of disease. 

These overseers, trustees, and justices of the peace can 
commit or admit the insane of every form of mental 
malady. 

Moreover, any two justices of the peace, one being of the 
quorum, can send any insane person, not furiously mad, 
to the county receptacle, which in eleven counties is a part 
of the House of Correction. 

If a patient be brought before the higher courts to be 
examined as to his fitness for the hospital, and he or his 
friends are dissatisfied with their decision, he can have a 
jury summoned, who shall take the question of his disease 
out of the hands of the judges. | 

No such appeal is allowed to a patient who is in the 
hands of the police courts, or justices of the peace, or over- 

* Rey. Stat., ch. 136, § 15, Com. Rep., ch. 171, § 15. 
t Rey. Stat., ch. 48, § 8. Com. Rep., ch. 73, § 22. 
t Rey. Stat., ch. 48, ¢ 8. Com. Rep., ch. 73, § 22. 


6 Acts of 1856, ch. 108. § 1. Com. Rep., ch. 73 § 19. 
| Sup. Rev. Stat., p, 50. Acts 1837, ch. 228,61, Com, Rep. ch. 73, § }1. 
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seers of the poor. They have exclusive and conclusive 
jurisdiction of the case. 

The justices are authorized to send the insane, not furi- 
ously mad, who have a known settlement in this State,* 
almost always natives (and no others) to the receptacles 
and to the houses of correction to be contined.t 

The same magistrates are authorized to send the insane, 
not furiously mad, who have no known settlement in this 
State, almost always foreigners, (and no others) to the hos- 
pital to be cured and restored to health.t 

In regard to the condition of one who is so furiously 
mad as to be manifestly dangerous, there can be no doubt. 
It is so plain, that any one of common understanding can 
discern it. Yet the decision in this case is committed to 
the highest courts, and even then the patient may have a 
jury and a thorough investigation and trial. 

But in regard to the mild cases, there is frequently a 
doubt. Indeed this is often one of the most difficult cases, 
for courts, juries, physicians and even such as are the most 
practised in, and familiar with, these disorders of the mind, 
to determine. Yet this class of cases is entrusted to any 
two justices of the peace, without appeal for farther inquiry. 

The receptacles were established exclusively for the con- 
finement of insane persons not furiously mad.$ 

All persons removed by the trustees from the hospita! to 
the jails or houses of correction, are ordered by the law to 
be confined in said receptacles.| 

The trustees of the hospital, if it be over full, can send to 
these receptacles or parts of jails, and houses of correction, 
insane patients under their care, whatever may be the form 
of disease, whether furiously mad or not furiously mad.* 

The justices of the peace can send to the receptacles or 
parts of jails and houses of correction, the insane who have 
a known settlement; that is, generally natives and no 
others.** 

*The law of 1836, ch. 223, gives the magistrates power to commit any insane persons, 
not previously mad in the receptacles. The law of 1856, ch. 108, ¢§ 1,2 and 8, limits 
their jurisdiction to those who had no known settlement in the State’ The proposed 
law of the Commissioners transters this jurisdiction and allows the justices to send only 
those having a known settlement in this State, an entirely different class of persons 
from those specitied in the original Statute. 

t Com. Rep., ch. 74. § 4 

¢ Acts of 1855, ch. 108, § 1. Com. Rep. ch. 73, § 19. 

§ Acts of 1836, ch. 223.) 1. Sup. Rey. Stat., p.4. Com. Rep., ch. 74, § 1. 

| Com. Rep., ch. 74, § 3. The law of 1846. ch. 154, which is referred to in the Report 
Was a special act for the receptacle or asylum at Ipswich, in Essex, and only authorizec 
the patients belonging to that county to be sent to “seid asylum.” The Commission- 
ers report makes this a general law applying to all the counties. 


" Rey. Stat., p. 382, ch. 48, § 15. Com. Rep., ch. 74, §3 
** Com. Rep., ch. 74, § 4. 
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The hospital trustees are directed, in sending patients 
from the hospital to jails and houses of correction to select 
foreigners, who are generally State paupers, and have no 
settlement in the State,* before any other. 

The trustees can send to the jails, &c., foreigners, uncon- 
ditionally.t 

But they can send only such citizens “as are least suscep- 
tible of improvement.’ 

The judges of the higher courts can remove an incurable 
patient after he has had a fair trial of the hospital treat- 
ment, and deliver him “ to the agents of any place in which 
he has his legal settlement, or to his friends, when it ap- 
pears, that it would not be to his injury, and that he would 
be comfortably and safely provided for, by any parent, kin- 
dred, friend, master, or guardian, or by the place of his legal 
settlement.’’S 

“ The trustees may remove any idiot or other patient, when- 
ever in their opinion he ceases to be dangerous and is not 
susceptible of mental improvement by remedial treatment at 
the hospital,”| and they are not to consider or care what 
may become of him afterward, whether he will be well pro- 
vided for or not. 

In the former case, § 31, ch. 73 Com. Rep., although the 
court has ascertained that the patient will “be comfortably 
and safely provided for by any parent, kindred, friend, mas- 
ter, guardian, or place of his legal settlement,” and therefore 
could not suffer by the removal from the hoSpital, yet he or 
his friends may have a jury to aid or direct the judges, or re- 
verse their decision.{ But the trustees are authorized to 
discharge the same patient without regard to his future 
condition, whether he has family, friends, or poor house to 
eare for him or not. They may turn him out a homeless 
and houseless vagabond upon the world, and neither he nor 
his friends have any right of appeal to a jury, to see whether 
it should or should not be so. 

Ifa man is charged with an indictable crime, and is im- 
prisoned therefor, but “not indicted by the grand jury, by 
reason of insanity,” “ thereupon, if his discharge or going at 
large is deemed manifestly dangerous to the peace and 
safety of the community, the court may order him to be 


* Rev. Stat., p. 382, ch. 48, § 15. Com. Rep., ch. 73, § 88. 
t Rey. Stat., p. 382, ch. 48, 6 15. Com. Rep., ch. 73, § 28. 
¢ Rev. Stat.. p. 882, § 15. Com. Rep., ch. 73, § 28. 
» Acts of 1839, ch. 149, § 1. Com. Rep., ch. 73, § 31. 

Rey. Stat., p. 382, ch. 48, § 14. Com. Rep., ch. 73, § 30. 
© Acts of 1839, ch. 149, § 1. Com. Rep., ch. 78, § 31. 
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committed to the State Lunatic Hospital, otherwise,” that 
is, if he be not a dangerous maniac, but merely insane, “ he 
shall be discharged.”* Previous to 1849, the same was 
directed to be done by the courts, to any insane person in- 
dicted, tried, and acquitted by reason of insanity. He, too, 
could be sent to the hospital, provided he was a furious or 
dangerous maniac. Otherwise he was commanded by the 
law to be discharged.t 

But since 1849, if the indicted person is brought before 
the court for trial, and is then found to be insane merely, 
without restriction, but suffering from mental disorder of 
any kind or degree, the court is allowed to remove him to 
one of the hospitals for such term and under such limita- 
tions as they may direct.f 

As the law now stands, if the accused get no farther than 
the grand jury, and is merely insane, but not furiously 
and dangerously mad, the court shall have nothing more to 
do with him, bat shall discharge him. 

But if he gets one step further into the court, and before 
the traverse jury, and is merely insane, then the court may 
commit him to the hospital, and establish the conditions of 
his being there. 


PRACTICAL OPERATION OF THE LAW. 


These are some of the provisions of the law in respect 
to insanity and the insane hospitals, and all the provisions 
of the law for the admission of patients into those public 
institutions. It is plain that they must fail to meet the 
wants of all of that class for whom they are made, and for 
whom the hospitals were established. These legal deserip- 
tions do not include all, perhaps not much more than half 
of those who should enjoy, and who are really sent to enjoy, 
the benefits of the hospital treatment. 

Fortunately for the insane, the hospital was early con- 
sidered a curative, as well as a custodial institution; and 
the custom was soon begun, and gradually established, of 
sending all insane patients of every kind, the mild as well 
as the violent, the harmless as well as the dangerous, to 
Worcester, for their restoration as much as for cus- 
tody, for their own personal good as well as for the public 
security. 

* Rey. Stat., p. 758, ch. 136, 615. Com Rep.. ch. 171, § 15, 


t Rey. Stat. p. 762, eh. 187, § 12. 
t Acts of 1849, p. 40, ch. 68. Com. Rep., ch. 172, 9 13 
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For many years the peculiar limitations and restrictions 
of the law, as applied to the courts, have been, as they 
should be, entirely disregarded; and they allow all proper 
subjects of hospital care and treatment to pass through 
their hands, and to enter these institutions by their au- 
thority. 

Here arises a difficulty. The law yet remains in its 
original imperfection and unfitness. It is hard to reconcile 
the interests and demands of humanity and the indications 
of science with the language and the manifest primary in- 
tentions of the statutes. 

In view of these facts and conditions, the mild and 
harmless state of a large portion of the insane; the neces- 
sity of getting them into the hospital; and the expectation 
that they will be offered, and, also, the rigid terms of the 
law, it becomes necessary to interpret the latter very 
freely, and depart very widely from its original meaning. 
The friends of the patients are obliged to accommodate 
their testimony to the requirements of the law; and often 
to swear, in form and in language, to that which they know 
is not true, and the courts to admit and decide in accordance 
with that which is manifestly false. 

But there are some who will not swear that one is furi- 
ously and dangerously mad, when he has only harmless and 
quict delusions. Most of these patients are first directed 
to the State hospitals by the physicians, and when the case 
corresponds with the description of the law, they go 
readily before the courts and testify accordingly. But when 
the disease is mild and harmless, some refuse to go before 
the court with such testimony as they have to give, but go 
to the judge privately and state the case as it appears to 
them, and the real necessity of the aid of the hospital for 
the patient’s restoration, and then leave it to the friends to 
shape their public testimony in accordance with the strict 
letter and requirements of the law. 

The liberality and high intelligence and humanity of the 
courts, and of the trustees of the hospital, as the late Dr. 
Woodward stated — in a letter to the writer of this article 
about a dozen years ago—early began, and have ever 
since continued, to interpret and administer the law rather 
in accordance with the spirit and principles of those friends 
who proposed, and the legislature who established that in- 
stitution, than in strict conformity with the letter of the 
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statutes. Thus by expanding the action of the law beyond 
its language, they have kept pace with the progress of 
sciehce, and the growing demands of the time, and entirely 
satisfied the people. Consequently few, probably none of 
the proper subjects of the hospital care or treatment, 
whether mild or violent, whether harmless or dangerous, 
whether they needed the means of restoration or of custody, 
have been deprived of an opportunity of entering and en- 
joying the advantages of these institutions, when their 
friends have sought for them through the legally appointed 
authorities. 

Nevertheless, there may be, and probably have been, 
some insane persons, in this State, whose disorders of 
mind were mild and harmless, but removable, whose friends 
could not conscientiously carry them before the courts, in 
face of the strict requirements of the law, or could not 
testify before those tribunals in such form of language, that 
by any freedom of interpretation, they could be considered 
as furiously and dangerously mad, and therefore legal can- 
didates for admission into the hospital. ‘These are conse- 
quently deprived of the means of restoration, which were 
really provided by the Commonwealth for them, but not 
offered to them by the law; their disorders remained 
uncured and became permanently fixed, and they and their 
service were lost to their families, their friends, and the 
State. 

Under the liberal and honorable administration of the 
law of insanity, by our higher courts, immeasurable good 
has been accomplished, and no evil produced, and no need- 
less suffering caused. During the twenty-six years since 
the first hospital was opened, I know of no case of undue 
restraint commanded, and of no man nor woman improperly 
deprived of liberty by this free exercise of judicial authority, 
although six thousand six hundred and eighty-seven had 
been admitted up to the date of the last reports, Septem- 
ber 30th, 1858, into the three State institutions for the 
insane, and more than two-thirds, four thousand six hundred 
and sixty-six of these, were committed by the courts. 

Yet it is plain to every one familiar with those institu- 
tions, that a large part of their patients were not, at the 
time they were sent, nor have they ever been “ furiously 
mad,” still less were they or are they “so furious as to be 
manifestly dangerous to the peace and safety of the com- 
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munity to be at large.” These were confined, and are held 
in custody contrary to the letter, at least, of the statutes, 
although in conformity with all the spirit of the time. 

If then any discontented patient, in either of the State 
hospitals, whose condition is not described in any of the 
laws authorizing the courts to commit to these institu- 
tions, should apply for a writ of habeas corpus, and ask 
that the superintendent should be brought before the court 
to show cause why he is held in custody, he, the superin- 
tendent, might find some trouble in sustaining himself by 
the law. He could readily produce the authority of the 
court, which was mandatory, and not to be refused or ques- 
tioned. The patient might then show that the order of 
commitment was founded in error; it was based on the as- 
sumption or supposition that he was furiously and danger- 
ously mad, but he was neither furious nor dangerous. 
Moreover, it could be clearly established that he merely 
had mild and harmless delusions; that he thought he had 
committed unpardonable sins, and would be forever pun- 
ished; or he imagined himself made of glass, and could not 
stir for fear of breaking; or he supposed he and his family 
were to endure intense suffering from poverty; or he was 
downcast from some loss of property or of friends; or he 
was cataleptic and could not move body or limb, or from 
some cause he had lost all motive of action, and desired to 
be left alone to mope and dream. So far from being dan- 
gerous to others, he was in overwhelming fear of being hurt 
by them; so far from being a disturber of the peace of the 
community, he stayed in his own chamber, as long as his 
friends would let him, and was there and elsewhere almost 
as quiet as the dead. 

It would be hard in such cases as these, and in many others 
of similar quietness and harmlessness, to prove that they 
come within the description of any law that authorizes the 
courts to commit patients to the hospital, except such as 
may have been indicted for crime, but not tried because 
they were found insane. And yet these, and such as these, 
constitute a very large proportion of the patients that here, 
and everywhere, are sent to insane institutions. 

Perhaps no such case as this, just described, has ever 
been presented to tlre courts, with the petition for a writ of 
habeus corpus. Perhaps no case of the kind will ever arise ; 
yet the way is open for it, if any one should desire to avail 
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himself of it. But it is not probable that any one will find 
encouragement to do so, for the State hospitals are, and 
have been, managed with so much skill, discretion and 
humanity, and in such harmony with the general and popu- 
lar notions, and with the well established and accepted 
principles of medical science, that they are secure in the 
confidence of the people, the government and the medi- 
cal profession, and will be sustained, as they have been, 


by all. 
PROPOSED REMEDY AND AMENDMENT. 


The principle that those insane hospitals shall be open 
to, and used by, all classes of the insane, whether for heal- 
ing or for custody, being universally acknowledged, and being 
established by the practice of all that have anything to do 
with the patients; by the courts, when they grant orders of 
admission; by the trustees, when they sufler patients to re- 
main; by the physicians and other officers of those institu- 
tions when they treat them there, and by the legislature, 
when they grant money for the support of these establish- 
ments; and, also, by the universal opinion and approbation 
of physicians, philanthropists and political economists, it 
would seem not only reasonable but necessary that the 
law, the rule of action, should be so altered and amended 
as to conform to the practice and the custom which the 
State, the government, and the people, the judicial and the 
hospital authorities have established, sustained and followed, 
with so much unanimity among themselves, and advantage 
to the insane patients, for whom these institutions were 
built and are kept in operation. 

For this purpose, it is necessary that the words, “so furi- 
ously mad as to render it manifestly dangerous to the peace 
and safety of the community, that he should be at large,” be 
stricken out from the 6th see., 48th chapter of the Revised 
Statutes; the 8th sec., 73d chapter of the Commissioners’ 
Report; the Ist sec., 228th chapter of the Laws of 1837; 
and from the 11th sec., 73d chapter of the Commissioners’ 
Report; and the word “insane,” substituted instead 
thereof, in each of these sections and chapters; and that 
the words “if the discharge or going at large of such 
insane person shall be deemed manifestly dangerous to the 
peace and safety of the community;” and also the words, 
“otherwise he shall be discharged,” be stricken out from 
the 15th see., 136th chapter of the Revised Statutes; and 





Sa ae ee 


— ee 


398 Insane Hospitals in Massachusetts. 


from the 15th sec., 171st chapter of the Commissioners’ 
Report. 

That the worse “for such a term and,” be stricken out 
from the Ist sec., 68th chapter of the Law of 1849, and the 
13th sec., 172d bart of the Commissioners’ Report. 

That the words, “under such pee as they may 
direct,” be added to the 15th sec., 136th chapter of the Re- 
vised Statutes ; and also to the 15th sec., LT71st chapter of 
the Commissioners’ Report, after the word “ Hospital,” in 
the 7th line in each. 

These alterations would give the courts the power that 
should be entrusted to them, and which they really and 
properly exercise now. 

The alteration of the Law of 1849, and the Commis- 
sioners’ Report, chapter 172, sec. 13, by striking out the 
words, “for such a term and,” would relieve the courts of 
the responsibility of determining the length of time requisite 
for the patients sent by them to remain in the hospitals, 
which the superintendents alone can determine, from their 
observation of each case. 

It is necessary, also, that the word “for,” in the 5th line, 
and also the 6th and 7th lines of the 8th sec., 48th chapter 
of the Revised Statutes; and also the words “for a less 
sum any poor,” in the 6th line and the 7th and 8th lines of 
the 22d sec., 73d chapter of the Commissioners’ Report, be 
stricken out, and the words, “any insane persons, and they 
may make such deductions of payment as their circum- 
stances may seem to require,” be substituted in their place. 

This alteration would legally open the hospitals to all 
of our citizens who may need them, and to all to whom the 
State really intends to ‘offer them. 


NEED OF MORE CHANNELS OF ADMISSION TO HOSPITALS. 


The authorities that are and ought to be entrusted with 
the power to commit patients to the lunatic hospitals, 
merit still farther consideration. 

Privation of personal liberty is justly considered one of 
the greatest sufferings that can be inflicted on man, and 
among the greatest infringe nents of his rights. This priva- 
tion, even in a case of insanity and for personal or public 
good, ought not to be permitted without certain cause and 
the most cautious investigation of the circumstances and 
conditions that demand it. Of course, there is, in every 
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case, some question as to the facts, and sometimes it is a 
very difficult question to answer, whether the person to be 
examined is insane or not, and whether it is better for 
him or for the community, that he be sent to the lunatic 
hospital. Such questions as these should be submitted to, 
and decided by only the most competent and trustworthy 
tribunals. 

No men are better qualified, by their character and occu- 
pations, to hear and determine these cases, than the judges 
of the courts. They are accustomed to investigate doubt- 
ful and intricate questions, to weighing evidence, and to 
deciding the value and bearing of testimony. Their’ disei- 
pline and their habits of cautious deduction in matters that 
relate to the conduct and condition of men, give a peculiar 
weight and authority to their opinions. No class of men 
command the confidence of the people so largely as they 
do, and to none does society entrust its interests and its 
privileges, its weal and its woe, so extensively and so will- 
ingly, as to these judicial officers. 

It was then both natural and proper, that the people should 
first look to these magistrates to take cognizance of these 
cases Of insanity and determine whether persons, supposed 
to be mentally disordered, are really insane, and whether they 
ought, for that cause, to be deprived of their liberty. But 
the law assigns to these high and intelligent functionaries 
for their adjudication only a part, perhaps only a small part 
of these insane cases, and those are the most discernible and 
most easily distinguished and determined ; they are the least 
doubtful, and stand the least in need of great sagacity, expe- 
rience and acuteness to recognize and understand them. 
But on the contrary, the larger part of these cases, the least 
evident, and most difficult to be understood and decided, 
are assigned to the overseers of the poor, the justices of 
the peace, and the trustees of the hospitals, for their 
examination and decision. 

Notwithstanding the deficiencies of the law, —its unfitting 
requirements, its rigid and exclusive conditions, and its 
singular distribution of authority for the purpose of com- 
mitting patients to the State hospitals, vet custom, which 
in this matter is a great improvement upon the law, has 
remedied its defects and errors, and thrown most of the 
work and responsibility of opening the hospital doors to 
those that should enter there, upon the higher courts, and 
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principally upon the Probate Court, in all the counties 
except Suffolk. This duty has been performed by those 
magistrates so faithfully and so acceptably, that no other 
kind of authority is wanted, and none would be sought, if 
there were enough of these officers, and they were distrib- 
uted in smaller districts than the counties, and were 
sufficiently near and accessible to the insane patients and 
their families. 

The supreme and superior judges are so much occupied 
in their courts abroad, that they are but little at their 
homes, and therefore can be and are but seldom relied 
upon, and resorted to, for the examination and decision of 
cases of candidates for the public hospitals. Practically, 
then, there is but one judicial officer in each county, except 
Suffolk, who can grant permission to enter these institu- 
tions. He is the judge of probate. 

In some of the counties the rule of the courts and the 
custom require that these insane parties be brought before 
the judge in person, for his examination. 

In most cases of insanity, the sooner the patients are re- 
moved from home to the place of custody and healing, after 
they are attacked, the greater is the probability of their 
restoration to health. They need to be sent to the hospi- 
tal as early as possible after their disease is discovered. 
Some of the insane are violent, some are dangerous, and 
some are suicidal, and require immediately a kind and 
degree of influence and power to control them, that are 
found only in these institutions. 

The last class cannot wait, and the first ought not to 
wait at home until the judge of probate shall hold his 
court in their respective neighborhoods, but they must be 
sarried at once, if required, as in some counties, to the 
residence of the judge for examination; or, if his presence 
is not requisite, the patient’s friends must go immediately 
to this magistrate, with the proof of his disease, and obtain 
an order of commitment to the hospital. 

Every one the least conversant with diseases of the 
mind, knows that it is troublesome, often painful, and some- 
times dangerous, for an insane person to travel abroad; 
and some cases are made. worse and less curable by the 
fatigue and exposure and excitement of a journey. 

If the judge reside in the part of his county nearest to 
the hospital, it may be convenient for most of the patients in 
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his district, to call on him on their way thither; but if he 
reside in the part of the county the most distant from the 
hospital, as he has in Middlesex and in Norfolk for many 
years, then his travel is very greatly increased, and often 
much inconvenience is experienced, and much suffering en- 
dured in consequence. 

In some instances this travel is increased very greatly 
beyond what would otherwise be necessary to reach the 
hospital. A patient residing in Foxboro’ could reach Taun- 
ton by going twelve or fifteen miles; but being obliged to 
go first to Quincy or Roxbury, his journey is multiplied 
four-fold. A patient living in Hopkinton may reach Wor- 
cester by a journey of fifteen miles; but if required to go 
first to Lowell or Cambridge, his journey is increased in 
the same proportion. 

A more marked, yet possible, and not improbable case, 
may be that of an insane man belonging to Mansfield, who 
must travel, not merely to Taunton, ten miles, but twenty 
miles farther to New Bedford, to obtain his leave of en- 
trance, and then go back to Taunton, his place of destina- 
tion. 

There have been instances of great suffering in conse- 
quence of this protracted travel by the insane. Sometimes, 
in order to meet the judge, it has been done partly, or even 
entirely, in the night, when the insane are the most easily dis- 
turbed, and when they bear agitation with less impunity, 
and require repose more than persons in sound health. 

Of course this extension of travel and unavoidable dis- 
turbance increase their mental disorder and the difficulty of 
recovery, and consequently the length of residence in the 
hospital necessary for their restoration. 

None of the insane are certain to recover, although more 
than three-fourths do get well, if early and properly treated. 
Some are of very doubtful issue; some are on the very 
turning point between hope of restoration and certainty of 
life-long disease. In these, the least addition to their dis- 
turbance or excitement fixes their malady past all removal. 
No judicious friends would do any thing voluntarily that 
would increase their disease, and thereby the difficulty and 
uncertainty of their recovery. No trustworthy manager 
would allow this to be done. No wise government would 
establish any conditions, or weave any circumstances, that 
would make the insane hospital less easy of access, or 


VOL. XXII. — NO. VII. 25 











402 Insane Hospitals in Massachusetts. 


increase the burden of mental disorder, and the chance of 
permanent insanity in any of its people. 

Even in those counties where the candidate for the hospital 
is not required to appear personally before the courts, but an 
order of admission may be obtained by an agent, with proper 
proof, there is still the trouble of sending a messenger, and per- 
haps other witnesses, to the residence of the judge. This 
is generally an inconvenient matter, and especially on these 
occasions, when all the strength of the family is absorbed 
in the care of their deranged member, while he is waiting 
at home for leave to go to the proper place of healing. 
There is then, also, a delay in sending the patient to the 
hospital, which is often injurious to him, and always burden- 
some to his friends. 

These evils are not necessary. They have no inseparable 
connection with the disease that is to be managed, nor with 
the patient’s future welfare. A remedy may ‘be found in 
the increase of the channels through which the insane may 
pass to the State hospitals, and in distributing these in 
smaller districts through the State than they now are, and 
more accessible to the families and friends of those who 
need their aid. 

Of course there need and can be but one judge of pro- 
bate in each county; and the judges of the other courts 
cannot be multiplied for so small and incidental a purpose 
as the investigation of those cases of insanity that need the 
care and protection of the hospital. Although these officers 
are perfectly satisfactory, as far as they go, yet others can 
perform their duty as well as they. These examinations 
are not legal, but medical and scientific. It is not a civil, 
nor a judicial, but a pathological question that is to be 
answered in the case of insanity. This can be determined 
by the physicians alone, by men who have been educated and 
trained to investigate and discern the various phases and 
manifestations of human health. No legal learning, nor 


judicial acumen, nothing but familiarity with disease enables 


a man to discriminate the conditions of mental health. 
The courts, in most cases, necessarily rely upon the evi- 
dence they receive from the medical profession; for they 
have no more skill to discern the shades and degrees of 
cerebral disturbance, and decide the questions of mental 
disorder, than they have of discerning and deciding the 
presence and character of physical disease. Except in 
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marked and palpable cases of mania, they can no more 
determine whether a man is insane, than whether he has 
pleurisy, pneumonia or fever. There are many cases where 
even the ordinary physician cannot detect the disease of the 
mind, and where nothing short of the practised skill of the 
expert can detect its presence or absence. The decisions 
of the courts in these cases are founded generally upon the 
evidence brought to them by the medical witnesses, rather 
than upon any thing which they can elicit by their own 
investigation, or from any other testimony that may be 
offered to them. 

Moreover, it has already been shown that the law sub- 
mits only a small proportion of the insane — only the 
furious and manifestly dangerous maniacs—to the jurisdic- 
tion of the courts, in regard to their going to the hospitals. 
The other patients, for whom the law offers these institu- 
tions, are entrusted to the justices of the peace, the over- 
seers of the poor, and the trustees of the hospitals. These 
are neither judges nor lawyers. They have not the skill in 
eliciting and analyzing evidence that belongs to the 
judiciary. They, even more than the courts, are dependent 
on the medical profession for what knowledge they obtain 
of the condition of the supposed or real insane that are 
brought before them. 

Through about forty years, the McLean Asylum has 
admitted patients on the authority of the trustees alone, 
aided by the evidence of the physicians, and at the re- 
quest of the family or friends of the insane candidate. 
Within this period, four thousand four hundred and fifty- 
one have been received and treated in that institution, 
without the intervention of the courts, yet no injustice 
has been done. There has been no reasonable ground 
of complaint, on the part of the patients or their friends, 
that they were unnecessarily or improperly restrained or 
deprived of their liberty. The community is as well 
satisfied with the management of the trustees of the McLean 
Asylum, and those of the State hospitals, in respect to the 
admission of patients into their respective institutions as 
they are with that of the courts in respect to the commis- 
sion of the insane to those establishments that come within 
their authority for this purpose. 

Seeing, then, that the courts are not the only safe and 
reliable depositories of this power to commit or admit 
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insane persons to the institutions designed for them, 
and seeing that others are needed for this purpose, in most 
if not in all of the counties, and that several are needed in 
the largest counties, it is manifest that the legislature 
should provide for the appointment of other officers, who 
shall be authorized to examine and admit or commit 
patients to the State lunatic hospitals. 
* Dr. Ray, superintendent of the Butler Hospital, for the 
insane, at Providence, Rhode Island, in an excellent article 
on the legal relations of the insane, printed in this journal, 
in September, 1850, proposed, that the judges of the law 
courts be authorized to appoint a “commission of not less 
than four nor more than six persons, one of them a 
lawyer and another a physician, who should have the 
party brought before them, hear the testimony, and render 
a decision accordingly.” Dr. Ray proposes, that this com- 
mission be an extemporaneous and temporary one, to be 
appointed anew for each case, and to terminate when the 
case shall be disposed of. In every case, then, the judge 
must be sought out, and a statement of the facts made to 
him, with the request that he exercise his authority, and 
appoint the commissioners. Next, these must be waited 
upon, and persuaded, if possible, to attend to the work 
assigned to them. Here, then, arises not only the same 
difficulty that already exists in Massachusetts, but that is 
doubled, and perhaps trebled, in the labor imposed upon the 
family and friends of the patient, at a time when they are 
the least able to bear and attend to it. There are the de- 
lays and the trouble not only in sending to the judge, and 
having at least a partial hearing before him,—which is now 
required, — but also in the appointment of the commission, 
in the searching for the four or six persons so appointed, 
and obtaining their consent to serve, before the investiga- 
tion could be commenced. In this respect, the plan would 
be worse than that now in use here. 

Nevertheless, the idea of Dr. Ray, in regard to a com- 
mission, is a good one, and, with some modifications, could 
be adopted with great advantage. But the commission 
should be standing and permanent, and not extemporaneous 
and temporary. It would be well, then, for the legislature 
to authorize the governor and council to appoint commis- 
sions for this purpose, in such parts of each county, or 
all the counties, except Suffolk, Nantucket and Dukes, as 
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the judge cf probate does not reside in. These should be 
distributed in districts so small that they may be easily and 
readily accessible to the insane or their friends. 

Thus, in Norfolk county there should be one commission 
in Dedham, one in Randolph, or in that neighborhood, one 
in the south, and one in the south-west part of the county, 
and perhaps one in Roxbury. The judge of probate resides 
in Quincey, and has an office in Boston. He is willing to 
go, at any time, when requested, and not otherwise engaged 
in judicial duty, to Roxbury and Dorchester, and probably 
to Brookline, to attend to, and decide upon, cases of 
insanity. If so, the commission in Roxbury may not be 
necessary. 

In Middlesex, the judge of probate resides in Lowell. 
There should, then, be one commission in the north-west 
part of that county, one in Cambridge or Charlestown, one 
in Stoneham, one in Concord, and one in Framingham, or 
in the vicinity of these places. 

These commissions should be distributed in a similar 
manner throughout the other counties, so that they may be 
within an easy travel from every family, and any one at- 
tacked with mental disease, however suddenly or violently, 
may, without much inconvenience to his family or friends, 
and without increase of suffering on his own part, or a 
diminution of the chances of restoration to health, obtain a 
hearing and a license to enter the State hospital. 

These commissions should each include a physician and 
a magistrate,——justice of the peace,—who should be 
authorized to hear the evidence, and decide the ques- 
tion of insanity, and, if the case require it, grant permission 
to enter the hospital, in the same manner as the courts 
now do. If need be, their decision and order should be 
mandatory and compulsory so far as regards the patient, 
and he be compelled thereby to go to the institution 
designed for his protection or his recovery. 

As experience renders the investigations of the cases of 
insanity more easy and reliable, these commissioners should 
be appointed for a term of years, — five, perhaps, and may 
be re-appointed at the expiration of their terms. But a 
removal from the district for which they may be selected, or 
engagement in business which must occupy them elsewhere, 
shall be deemed as a resignation of their office. They 
should receive a small compensation for their services — 
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say two dollars each for every case —as the judge of pro- 
bate now does, and also the usual fee paid to public officers, 
for travel from their homes, if that be necessary. 


COUNTY RECEPTACLES FOR THE INSANE. 


The law of 1836, c. 223, § 1, and 1842,c¢. 100, § 1, 
require that “there shall be in each county, within the pre- 
cincts of the House of Correction, or if, in the judgment of 
the county commissioners, it cannot be conveniently pro- 
vided within the same, then in some other building or build- 
ings to be deemed a part of the house of correction, a 
convenient apartment or receptacle for the confinement of 
insane persons not furiously mad.” 

This law was founded originally on wrong principles, 
and in eleven of the counties it has ever been a dead letter, 
and is so now in twelve. It was wrong to allow or require 
the insane — persons diseased, but not criminal —to be 
confined in jails and houses of correction, or to compel 
them to live in the same establishments with those who 
were guilty of crimes. 

In obedience to this law, and aided by other legislation 
especially adapted to this purpose, the city of Boston built 
a hospital, in 1838, and provided it with a proper corps of 
officers and attendants, and other means necessary for the 
cure and the custody of insane patients. This institution is 
referred to and recognized in the Commissioners’ Report, 
c. 74, $12. 

Essex county built, at Ipswich, a receptacle connected 
and under the same roof with the house of correction 
and jail. 

Middlesex county, at first, and for some years, appropri- 
ated its old jail at Cambridge, which had been disused as 
unfit for the criminals, but afterward built two small 
houses, one for the male and one for the female patients, 
within the jail yard, that was already too narrow for the 
prison purposes, and these were crowded with the insane. 

Essex had very little land or room for out-of-door exer- 
cise of the patients at Ipswich, and Middlesex none at all, 
for the same purpose, at Cambridge. Neither of these had 
any other means of occupying their insane, nor any physi- 
cian to give especial attention to their mental disorders. 
Essex had an excellent superintendent, who was also mas- 
ter of the house of correction’and jailer, and made the best 
of a bad system and unfavoring circumstances. 
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In all the other eleven counties, no regard whatever was 
paid to the requirements of this law, save that most, if not 
all of them, at times, since as well as before 1836, have 
had insane persons confined within the precincts of their 
jails or houses of correction. These are placed and kept 
in some of the common rooms of the prison, which proba- 
bly, for the time being, are called “receptacles for the 
insane,” according to the terms of the law. 

The other main provisions of the law are and have been 
equally disregarded. According to section first, the county 
receptacles were ordered to be prepared “for the confine- 
ment of insane persons not furiously mad.” Section second 
authorizes the police courts and the justices of the peace 
to commit to these receptacles insane persons not furiously 
mad, and no other. Although the law required the counties 
to prepare these places for the mild and peaceable patients 
only, and allowed the magistrate to commit such only to 
them, yet widely different classes and characters of mental 
disorder are and have been confined in these establish- 
ments. 

The annual reports of the jails and houses of correction 
of Massachusetts, describe the condition of each insane 
person confined in them, or in the receptacles connected 
with them, and state the authority by which each was com- 
mitted. Among these are many who are described as 
being “wild,” “ violent,’ “very violent,” “ excitable,” 
“very destructive.” 

The law proposed by the Commissioners, ch. 74, § 4, 
restricts the action of the magistrates under its provisions, 
and allowed them to commit to the county receptacles only 
those insane persons who have a known settlement in this 
State, and are therefore supported by their own estates, or, 
if paupers, by their respective towns and cities.* But the 
report of jails and houses of correction, for 1855, states 
that there were then, in the receptacles of Essex and Mid- 
dlesex, 180 insane persons who were committed by the 
police courts and justices of the peace, and of these 153 
were supported by the State, and had therefore no known 
settlement within the Commonwealth. 

The law of 1836 authorizes the Police Courts and magis- 
trates to commit the mild and peaceable patients, and the 
hospital trustees to send any incurable insane to these recep- 
tacles; it also permits the superintendents, with the consent 

* See note on page 391. 
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of the county commissioners, to receive such as the overseers 
of the poor may send. No others have authority to send 
the insane to these establishments. But in 1854, there were 
in them, eight who were committed by their friends, one by 
the Court of Common Pleas, one by the sheriff, one by the 
county commissioner. 

Since 1855, all of the State paupers have been removed 
from these receptacles to the State almshouses and else- 
where. The Middlesex receptacle is entirely abolished, and 
no patient left there. Those in the Essex receptacle were 
reduced from 118 in 1855, to 48 in 1858, and only 3 were 
left in the other prisons. There were in all of these estab- 
lishments at the latter date less than a fourth of the num- 
ber in them three years previous. 

Considering, then, that the system of county receptacles 
was originally a bad one, and entirely unsuited to the wants 
of the time, and repugnant to the received principles of 
science, and to the general intelligence and spirit of the 
age; considering that it never has been adopted in eleven 
counties, that it is abolished in Middlesex, and modified by 
other legislation in Suffolk : considering, also, that its condi- 
tions as to the classes of patients that should be committed 
are generally disregarded, and as to the persons or author- 
ities who should commit them are overruled, and that 
most of this law is practically a dead letter, or perverted 
from its original purpose,— it will be well for the present 
legislature to strike the 74th chapter of the Commissioners’ 
Report from the statute book, and leave no provision for 
the confinement of insane persons in prisons or in recepta- 
cles connected with them, except, perhaps, for the occasional 
and temporary restraint of such as may be dangerous, or 
the more permanent custody of criminal lunatics. The 
provisions for these may very properly be incorporated in 
the 73d chapter. 

In view of these defects, inconsistencies and incongruities 
of the law, or the manifold laws concerning the insane and 
the institutions appropriated to them in this State, and their 
general but unavoidable neglect or modification in practice, 
by those who are appointed to administer them, it seems to 
be incumbent upon the comprehensive and far-seeing wisdom 
of the legislature, as they are now about to pass upon and 
re-enact them, to cause the whole to be thoroughly examined 
and revised, and make a perfect and consistent code of 
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laws upon insanity, that shall comprehend in its provisions, 
all the varieties of this disorder, that shall be in harmony 
with the acknowledged principles, and meet all the wants of 
the time, and shall be in accordance with the scientific, 
economical and administrative ideas, by which the govern- 
ment, courts, and people —all who administer or have any’ 
thing to do with the law, have been, are now, and will 
be hereafter governed, in their management of the insane, 
whatever may be the letter or the spirit of the statutes. 


SWINFEN v. LORD CHELMSFORD. 


This important case was recently tried before the Court 
of Exchequer, in England, and as it may now be consid- 
ered one of the causes celebres of the present day, we have 
compiled a short account of the case from the Eng- 
lish papers. It grew out of the well known case of 
Swinfen v. Swinfen, which has been before the courts in 
several different forms, and which involved a subject al- 
ways of much interest to the profession, namely, the power 
of counsel or attorney to compromise or settle an action 
independently of the client. ‘The facts in the original case 
will appear from the following extracts from the headnote 
and the affidavits of the parties in the report of the case 
when before the Court of Appeal.in Chancery. (31 L. 7. 
Rep. 157.) 


An issue devisavit vel non, directed by the Court of Chancery, came on to 
be tried; but during the progress of the trial an arrangement for a com- 
promise was entered into between the leading counsel on both sides, and 
a juror was withdrawn. The plaintiff at law, who was defendant in this 
suit, denied that she had ever given authority to her attorney or to her 
counsel to compromise the suit; ard afew weeks after the trial her so- 
licitor, by her instructions, wrote to the solicitor for the defendant at law, 
repudiating the agreement, which was, however, embodied in an order 
of Nisi Prius, and made a rule of court. Upon her refusal to carry out 
the agreement, a rule nisi for an attachment was, in Trinity Term, 1856, 
obtained against her; but this rule was discharged, and in Michaelmas 
Term, 1856, a second rule nisi for an attachment was obtained; but, 
after an argument upon making the rule absolute, the order nisi was 
discharged on the ground that it was doubtful whether the plaintiff at 
law was bound to perform the agreement. as one made without her au- 
thority — (vide 28 L. 7. Rep. 233.) A bill, supplemental to the original 
suit under which the issue had been directed, was then filed, praying 
specific performance of the agreement; but the bill was dismissed by 
the M. R. without costs. From that decision the plaintiff in the supple- 
mental suit appealed : 
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Held (confirming His Honor’s judgment), that an attorney has no authority 
to compromise a suit without the sanction and consent of his client. This 
compromise was, therefore, one of which a court of equity would not 
decree specific performance. The bill was dismissed, and with costs, 
their Lordships in this respect differing with his Honor. 

Mrs. Swinfen’s affidavit in opposition to the motion for 
an attachment was to the following effect, among other 
things: that she never, either before or after the com- 


mencement of legal proceedings, gave any instructions or: 


authority to her attorney, or to any other person, to make 
a compromise on her behalf; that after the commencement 
of legal proceedings she gave to her attorney no other in- 
structions than to support the will and maintain its validity 
and integrity; that on Saturday, the 15th of March, after 
the adjournment of the court, she was told that Sir F. 
Thesiger wished to see her, and that upon going to his 
lodgings she was informed by him that the Attorney-Gen- 
eral had offered to give her an annuity of 1000/. a year on 
condition of her compromising the action, and giving up the 
Swinfen estate; that Sir F. Thesiger urged her to do this on 
the ground that the trial was likely to go against her; that 
she replied that she could not accept that or any other offer, 
that she only wanted her own, that she wished the case to be 
tried by the jury, and she would abide by the verdict, as she 
considered it her duty to support the will; that she requested 
that her friend, Sir Henry Durrant, should be sent for, 
which was accordingly done, and the offer was repeated 
before him; that he advised her to take a little time to con- 
sider it; and to this she assented, and agreed to send her 
answer by one o’clock the next day; that on the next day 
she positively expressed to her attorney her resolution to 
reject the offer, and requested him to convey her answer to 
Sir F. Thesiger; that her attorney received no authority 
whatever from her, directly or indirectly, to accept any 
other terms, or to give any new instructions to counsel, and 
that her attorney left her with the simple direction to con- 
vey her refusal of the offer to Sir F. Thesiger; that about 
one o'clock the same day (Sunday), a telegraphic message 
was forwarded by the directions to Sir F. Thesiger in these 
words — “ The offer is refused.” That she proceeded by 
the first train on Monday morning, accompanied by her 
friend, Sir Henry Durrant, to be present at the trial; that 
they went immediately to the court-house, and arrived there 
a minute or two after the juror had been withdrawn; that 
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on passing from the outer hall to the court-house they met 
Sir F. Thesiger in an ante-room, who said to them, “ It is all 
settled; Ihave compromised the case; I have done my best 
for you;” that Sir Henry Durrant said, with an expres- 
sion of surprise, “By whose authority?” That Sir F. 
Thesiger replied, “ By yours.” To which Sir Henry re- 
joined, “The deuce you did.” That Sir F. Thesiger made 
no reply to this, but shortly after left the room; that imme- 
diately afterwards she was informed of the real nature of 
the compromise, and expressed to her attorney her aston- 
ishment at what had been done, and her determination not 
to submit to the compromise; that being informed that her 
cause was at an end, she left the court with Sir Henry Dur- 
rant, and returned home; that since that time she had never 
done anything to ratify or confirm the compromise, nor auy- 
thing which might lead her opponents to believe that she 
intended to ratify or confirm it, or that she acquiesced in 
it, but, on the contrary, had in various ways signified to 
them her disapproval of the compromise, and her resolution 
to repudiate it; that the value of the Swinfen estate was 
about 65,000/., and that the value of the annuity offered to 
her was not more than 10,000/. The affidavit of Mr. Simp- 
son confirmed the material statements of Mrs. Swinfen, as 
did also the affidavit of Sir Henry Durrant. 

A new trial on the original issue was had, which resulted 
in a verdict for Mrs. Swinfen, who thereupon brought this 
action for damages against Sir F, Thesiger, now Lord 
Chelmsford, and it was tried at Guildhall before the Lord 
Chief Baron and a special jury, on the fourth of July last. 

Long before the appointed hour—eleven o’clock—the 
approaches to the court were occupied, and the greatest 
anxiety to obtain admission was manifested. On the doors 
being opened, every available seat was occupied chiefly by 
the members of the bar, who mustered in great force. 

At a quarter to eleven, Mrs. Swinfen, accompanied by her 
solicitor, Mr. Emmett, came into court, and was almost im- 
mediately followed by the noble defendant, who took bis 
seat next his counsel. The Earl of Shrewsbury and Talbot 
and Mr. Justice Haliburton, the celebrated author of “Sam 
Slick,” occupied seats on the bench. 

Kennedy, G. Denman and M’ Mahon were counsel for Mrs. 
Swinfen, the plaintiff. 

Sir F. Kelly, Bovill, M. Smith and Ellis represented the 
defendant, Lord Chelmsford. 








sg wi atl 


CST ena eee 


ee S 





412 Swinfen v. Lord Chelmsford. 


Denman opened the pleadings. The declaration stated 
that the plaintiff, Patience Swinfen, sued the Right Hon. 
Frederick Lord Chelmsford; that Samuel Swinfen decreed 
all his estates to the plaintiff, who was his daughter-in-law, 
and her heirs; that after the death of the testator, Freder- 
ick Hay Swinfen, claiming to be entitled to the estates as 
heir at-law, filed a bill in the Court of Chancery, praying 
that an issue might be directed to try the validity of the 
decree; that the Master of the Rolls ordered an issue at 
which the now plaintiff should affirm, and Frederick Hay 
Swinfen should deny the validity of the will; that the same 
was tried at Stafford, before Sir Cresswell Cresswell; that 
the defendant being then a barrister was her leading coun- 
sel; yet that he, without her authority and against her will, 
and wrongfully and fraudulently, and contrary to his instrue- 
tions, entered into and concluded a compromise, and signed 
a& paper set out in the declaration, and consented that a 


juror should be withdrawn, the terms being that the estate 


should go to Frederick Hay Swinfen on the now plaintiff 
being secured 1000/. a-year. The second count, like the 
first, stated that the defendant had been retained as the 
plaintiff’s counsel; that after the commencement of the trial, 
Sir Cresswell Cresswell, the judge who tried the cause, pri- 
vately, clandestinely and illegally communicated with the 
defendant as the counsel for the plaintiff, and gave him to 
understand that he (Sir Cresswell Cresswell) had formed 
an unfavorable opinion of the plaintiff's case, and that she 
would probably lose tie verdict, for the purpose of intimi- 
dating the defendant, and inducing him to compromise the 
case, and thereupon the defendant, without the knowledge 
of the plaintiff, although she required him to proceed, being 
unduly and improperly influenced by the said judge, did 
unduly and wrongfully and fraudulently become a party to 
the purpose of the judge, by reason of which a juror was 
withdrawn and the trial was not proceeded with. The 
declaration then stated special damages, and the plaintiff 
claimed 10,0001. 

The defendant, as to the whole of the declaration, pleaded 
not guilty. As a second plea to the first count, the defend- 
ant said that he entered into the compromise in good faith 
and without fear, and in the belief that he had full authority 
from the plaintiff. In a third plea to the-second count he 
denied that Sir Cresswell Cresswell did privately, clandes- 
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tinely, or illegally communicate with him. In a fourth plea 
as to the second count, he denied that he did wrongfully or 
fraudulently, or in collusion with Sir Cresswell Cresswell, 
enter into the said arrangement, as alleged. Ina fifth plea 
to the second count, the defendant said that the plaintiff did 
not require him to proceed. In a sixth plea, the defendant 
said that when he entered into the agreement, he did so in 
good faith, and in the belief that he had full authority from 
the plaintiff. In a seventh plea to the second count, the 
defendant said that after he had been retained, and after he 
had advised the plaintiff to enter into a compromise, and 
she had refused, Charles Simpson, the plaintift’s attorney, 
communicated to him a fact, which, in his judgement, ren- 
dered it necessary and expedic nt to enter intoae ompromise, 
and that acting to the best of his judgment, and in the inter- 
ests of the plaintiff, and without fraud, he had entered into 
the agreement alleged; and, for a last plea, that he was not 
retained in the form alleged. On these pleas issue was 
joined. 

Mr. Kennedy made the opening address for the plaintiff, 
from which we give an extract: 

“The plaintiff now seeks to recover damages for neglect 
of duty, which is worthy of the most serious reprobation, 
and which, if drawn into a precedent, will prove most det- 
rimental to the interests of justice. The breach of duty is 
the more serious from the fact that the defendant oceupies 
an exalted position in society. If the act of which the plain- 
tiff now complains had been committed by an humble mem- 
ber of the bar, the whole profession would have clamored, and 
no means would have been spared to bring the offender to 
punishment. But it has been committed by a gentleman of 
high standing, and I regret that every means has been 
adopted to stifle the inquiry. If an affair like the present 
ean be stifled, then the law of England is rotten at the 
core; but I know it not to be so, and the event of the day 
will prove it. My client has resolved to appeal to it for 
redress against her betrayer. Unfortunately she has been 
for some time harrassed by other proceedings, and been 
prevented for some time from prosecuting her suit. My 
client feels that she is brought to seek the protection of the 
law itself, a law that will prove too strong for the defend- 
ant. The defendant will have the advantage of being sup- 
ported by his counsel, but whatever their efforts may be, I 
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feel in the end that my client must succeed, and then they 
will find this image, with its head of gold and feet of clay, 
broken to pieces and scattered to the winds. It will be 
better for me to tell the tale as it occurred; indeed, I shall 
have little to do more than read the evidence given by the 
defendant himself, and you will see that I shall convict him 
out of his own mouth. I will prove that he has not vio- 
lated his duty to his client more than he has his other 
duties. . 

“We charge Mr. Justice Cresswell with collusion with Sir 
Frederic Thesiger, and that is a part of the history of the 
case. The object of the jadge was to bring the cause to a 
premature end. I shall prove that the judge informed the 
defendant in a clandestine and private manner that his 
opinion was unfavorable to his client, and suggested a com- 
promise. Such an opinion expressed in open court would 
have been improper, and, as it was, it was gi: ing one coun- 
sel an advantage over another, which was a misdemeanor. 
The judge, it was evident, was tired of the case, and wish- 
ing to break it down, resorted to this mode of doing so. 
Sir Frederic Thesiger then sought an interview with the 
leading counsel on the other side, Sir A. Cockburn, now 
Chief Justice of England, and suggested a settlement. This 
course was agreeable to Alexander Cockburn, as his case 
was a very bad one. It was proposed that the plaintiff 
should have 1000/. a-year, and she was invited to attend at 
the defendant's locgings, which she did, finding two more of 
her counsel there, Mr. Alexander and Mr. Whitmore; the 
proposition was made and urged upon her, but she said that 
she would like to have the advice of her friend Sir Henry 
Durrant, who was sent for, and when he arrived he very 
properly said that it was necessary that a little time should 
be allowed for consideration. It was urged that the defen- 
dant had had a communication from high quarters that the 
case was going against her. She said that she would have 
no compromise, but the defendant kicked his legs about, and 
was somewhat discourteous. However, when Sir Henry 
arrived, it was arranged that he and the plaintiff should 
consider the matter by themselves, and communicate the 
result in the morning. The following morning Mr. Simpson 
called, and the offer to compromise was refused, without 
the slightest hesitation, and a telegram to that effect was at 
once sent to the defendant; but the defendant seemed fully 
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bent on the compromise. The plaintiff and Sir H. Durrant 
went on the Monday to continue the case, when they met 
the defendant in one of the ante-rooms of the court-house, 
who informed them that he had settled the case and secured 
to the plaintiff 1000/. a-year. Sir Henry then said, ‘Upon 
whose authority did you do this?’ to which the defendant 
replied, ‘On yours.’ ‘The deuce you did,’ said Sir Henry, 
and was proceeding to give some explanation, when the 
defendant hurried away. This all happened a few minutes 
before Mrs. Swinfen arrived, because if she had been there 
the juggle could not have taken place. It appeared that an 
agreement was signed and a juror withdrawn, and while 
this was going on, Mr. Justice Cresswell said to the Attor- 
ney-General, Sir A. Cockburn, ‘I am quite sure that if the 
interests of the parties are placed in such hands as yours 
and Sir Frederic Thesiger’s, they will be quite safe, and 
some satisfactory settlement may be arrived at.’ The mis- 
fortune is that where the best advice is given, the worst 
advice is insinuated, and that has a very bad effect. Other 
parties sometimes interfere very much to the detriment of 
those actually concerned. The Attorney-General then said, 
‘I am bound to say that my client has been desirous 
throughout of acting on my advice, but some of the friends 
of the parties have interfered, which has created a difficulty.’ 
Mr. Justice Cresswell then said, ‘That is what I supposed.’ 
Sir Frederic Thesiger stated that there had been obstacles 
interposed which they had had the greatest difficulty in sur- 
mounting. And after all this, gentlemen, the thimblerigging 
was completed. My client had lost £50,000, and had been 
sent into the world with a tarnished reputation.” 

Mr. Simpson was called, and said: — I am town clerk of 
Lichfield and an attorney. I was the plaintiff’s attorney 
in Swinfen v. Swinfen. I never received instructions from 
Mrs. Swinfen to compromise the suit. I retained the 
defendant as her counsel on the 13th Feb., 1856. I deliv- 
ered a brief to him within a fortnight. I gave him no 
instructions verbally to compromise the suit. The defen- 
dant never suggested a compromise until we got to Stafford. 
I furnished the other necessary papers with the brief, and 
attended the trial at Stafford. It commenced on Saturday 
the 15th March. About thirty witnesses were in the brief; 
six were examined on the first day, besides the plaintiff. 
Mr. Whitmore said to me that Sir F. Thesiger had had some 
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communication from the judge, and that the verdict was in 
danger. He desired me to go to the defendant's lodgings. 
I went with Mr. Cole. When I arrived the defendant spoke 
to me, but I don’t remember what he said; but it amounted 
to this — whether the other side had ever made an offer to 
Mrs. Swinfen to arrange, and I said that there was one 
mentioned, and it was stated in the brief, and that she had 
refused it. I stated what the offer was. It was an amount 
equal to 7000/. or 8000/. in the funds, in addition to a rent 
charge of 300/. a-year. The sum was not to be taken out 
and paid to Mrs. Swinfen. It was a sum at large equal to 
that sum. I don’t remember what the defendant said next. 
I understood him to say that 1000/. a-year and the costs 
would be agreed to by the other side. I said I could not 
be the bearer of that proposal to Mrs. Swinfen. He 
said, if so, I must send Mrs. Swinfen to him. I went away 
with Mr. Cole. I found Mrs. Swinfen at the inn. Mr. 
Cole took her away. I met her in the street next. It 
was arranged that I should go the next morning for an 
answer, and [ went accordingly and saw her. At lirst she 
was alone, but Sir. H. Durrant came in afterwards. I sent 
the answer by telegraph. I received no instructions myseif 
to accept terms. I went there at eight, and found the 
defendant alone. Mr. Cole went with me. Before I went 
I made a memorandum in writing, which I afterwards gave 
to the defendant. It was written that I thought terms 
might be arranged for Mrs. Swinfen’s approval on her arri- 
val. The terms were stated on the paper; one of the 
terms was that all litigation should cease; another was that 
Mrs. Swinfen was to have the estate for life, and there was 
a stipulation about costs. I stated that I had no authority 
from Mrs. Swinfen to propose that. I gave the defendant 
the memorandum. I don’t know whether I made any other 
communication. The defendant left the room with the 
paper. He said he thought he couldn’t get it. I don't 
remember anything more. He did not say in my hearing 
that he would go to the Attorney-General and offer to take 
1000/. a-year. I was present at the time, and the conver- 
sation was carried on by me. I don’t remember anything 
being said about an annuity. He went away with the 
paper. LI waited about the market-place near the courts. 
I did not see him again before I went into court. I went 
in at nine, the hour appointed. When I first went into 
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court I don’t remember who was there. I don’t know how 
soon it was that I saw a negotiation was going on. When 
I saw the defendant he said that they would give 100042. 
a-year. I said I could not agree to it. I don’t know that 
he made any reply. I never gave him authority to negoti- 
ate on that basis. The negotiation went on for a long 
time. The defendant spoke to the Attorney-General. It 
was going on for more than an hour. I took no part in it. 
I spoke to the defendant during the progress of it once or 
twice. I said that he was making a commercial bargain, 
and that Mrs. Swinfen would not agree to it, and Lasked him 
to wait for her, as she was coming by the first train, and 
that would arrive about twenty minutes past ten. I left 
the court several times during the negotiation. Before it 
was concluded I asked the defendant to wait a few minutes. 
I don’t remember whether he said anything then, but he 
said some time after that he took the whole responsibility 
on himself with his colleagues. I had nothing to say about 
costs. I saw the defendant afterwards at the railway sta- 
tion. He was going away then. He asked me if Mrs. 
Swinfen was as furious as ever. I said, she is not furious, 
but very much distressed. The costs in round numbers, 
were 950/. The costs of the Common Pleas rules are 200/. 

Sir Fitzroy Kelly addressed the jury in a speech of great 
power, answering the remarks that were made by Mr. Ken- 
nedy upon the defendant and Sir Cresswell Cresswell in his 
opening address. 

Lord Chelmsford examined by Montagu Smith. — As Sir 
Frederick Thesiger I was engaged as leading counsel in 
Swinfen v. Swinfen. I received the retainer and brief in 
the usual course. Six witnesses were examined the first 
day. 1 was not satisfied with the course things were tak- 
ing, and did not feel quite happy as to the result. After 
Mrs. Rowley had been examined a letter was produced to 
her and read, and the same happened with regard to Mrs, 
Leechman. I should not like to pledge my memory to all 
these details. I remember now that it was stated that the 
testator thought it was his son’s wife, and not his son who 
had died. I thought the impression made upon the jury 
was prejudicial to our case. Sir Cresswell Cresswell is a 
very old friend of mine, and I went to shake hands with 
him. Iremember that some remarks were made by him, 
but I haven’t the slightest recollection what those remarks 
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were. I met Sir Cresswell Cresswell, and he stated to me 
what he had said, but that did not recall them to my mind. 
It was a communication made more as friends than as pass- 
ing between judge and counsel. I had been sitting oppo- 
site to him all day, and the Attorney-General underneath. 
When I stepped down from the bench and spoke to the 
Attorney-General, I said, “it is a pity this case can’t be 
settled,’ and he said, “I think so too, as my party seem 
friendly to yours.” I saw Mr. Alexander and told him 
there was an unfavorable impression against us, and that 
we had better meet. Mr. Alexander, Mr. Whitmore, Mr. 
Simpson and Mr. Cole came to my lodgings, and I then said 
I thought the case was not going very favorably, and it was 
desirable to see if we could not come to some arrange- 
ment. Hearing that Mrs. Swinfen had not left the town, | 
desired that she might be sent for. I never said at any 
part of that interview that any offer had been made by the 
other side. I had thought that Mr. Simpson was there. | 
may be permitted here to say that I never said that I had 


received intimation from high quarters, or, to the best of 


my belief, anything that could lead them to suppose it came 
from the judge. I certainly said that the jury were against 
us. Lam sorry to hear that I did not behave cour teously 
to Mrs. Swinfen. I certainly pressed her very earnestly to 
compromise, Some one said, “What is your notion of a 
compromise ?” and I said, 10001. a-year.” I recollect her 
saying that she could do nothing without consulting a friend 
on whose advice she acted. Sir H. Durrant was sent for, 
and I repeated to him precisely what I had said to Mrs. 
Swinfen. I remember one extraordinary question Sir H. 
Durrant put to me, and that was, “ When shall we know the 
opinion of the jury?” I said, “ Certainly not until the ver- 
dict is announced.” We were to receive an answer on the 
following day. I saw the Attorney-General before the tel- 
egram arrived. I was feeling the pulse of the other side, 
supposing that I should be authorized to make a negotiation. 
I asked him what his opinion would be about giving 1000/. 
a-year, but I did not give him to understand that I had con- 
sulted my clients. The telegram came, and the offer was 
refused. I don’t know whether Mr. Whitmore was there. 
No offer had been made, and I was prepared to fight the 
vase out. My impression is that Simpson's visit was quite 
unexpected, and that I had not requested him to attend, 
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He came on the Monday morning between eight and nine 
o'clock. He said, “ since we met a circumstance has come 
to my knowledge which makes it very necessary that the 
ease should be arranged.” He said he had learnt that Mr. 
Swinfen had given orders to the nurse to deny the testator 
to Mrs. F. Swinfen when she called on the 7th of July. I 
have no recollection that he named the witness who would 
prove it. I was quite alive to the importance of the cireum- 
stance. I believe that he brought no paper with him. 1 
remember saying that I would go to the Attorney-Gen- 
eral and offer to take 1000/. a-year. Mr. Simpson cer- 
tainly acquiesced in my suggestion. I spoke to the Attor- 
ney-General, and he said he was willing to do so, and I said 
“Then let us understand that that is the basis of an arrange- 
ment.” Something was said about costs between attorney 
and client. I think the Attorney-General said that he 
should not like to be at the mercy of Simpson. 2000/. was 
mentioned, and the Attorney-General said that sum was 
absurd. They talked of costs in Chancery, &c., but did not 
bring the amount up to 1500/. In the meantime the Attor- 
ney-General was writing out the terms of the arrangement. 
The costs were reduced to 1250/. as a sort of compromise, 
and I said, “Do not let the arrangement be broken off for 
that sum,” when the High Sheriff interfered and the arrange- 
ment went off, as the Attorney-General said that his client 
would not now consent to the arrangement. I was disap- 
pointed, and I said to the Attorney-General it was a great 
pity that he allowed any one to interfere with the arrange- 
ment. They all withdrew, and I went out, and found 
them talking together, and Colonel Dyett was there, and 
I said he had nothing to do with the case, and requested 
him to be good enough to withdraw. About this time, 
when the arrangement was being broken off, Mr. Simpson 
asked me to wait until his client came. I felt that if once 
the trial was allowed to proceed, all hope of an arrange- 
ment was at an end, and after all I had seen and heard I 
hoped an arrangement would take place. The Attorney- 
General said, when he came back, that the then defendant 
would only agree to compromise on the footing of the annu- 
ity of 1000/. beginning at the preceding Michaelmas, they 
receiving the rent, instead of at Ladyday, which was fast 
approaching. We made a calculation what the difference 
would be, and we thought it would be not more than 3001., 
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and I requested Mr. Simpson not to allow so beneficial an 
arrangement to fall to the ground for so trifling a sum. 
He would not decide upon it, and I said,“ Well, I must take 
the responsibility upon myself.” He said, « You must pro- 
tect me against my client.” I said I was quite willing to 
take it upon myself in conjunction with my friends. I then 
put my initials in the usual way to the arrangement. I 
thought, under the circumstances, the arrangement was 
almost forced upon me. My engagements at Swansea did 
not for one moment enter into my mind. On leaving the 
court I met Mrs. Swinfen and Sir H. Durrant. I have no 
recollection of what occurred. I never said it was by Sir 
H. Durrant’s or Mrs. Swinfen’s authority that the compro- 
mise was made, because that would be quite untrue. 

Cross-eramined. — The judge did make some communica- 
tion to me, and I did not communicate that to the Attorney- 
General. Ihave not the least recollection of the words. 
The judge did inform me. I met him accidentally in the 
park, but he told me this is what happened:—“ Are you 
going to Lord Hatherton’s?” was the first question; and 
then he said, “I think Cockburn has damaged your female 
witnesses, at which you seemed annoyed.” I said, “ Did you 
think so?” I have not the slightest recollection of the 
judge saying anything about saving something from the 
wreck. What he said made a great impression upon me, 
and I acted upon it by stepping down and speaking to the 
Attorney-General. I did not communicate the answer after 
I had received the telegram from Mrs. Swinfen. I dined on 
Sunday at Lord Hatherton’s. I did not dine at Miss Spar- 
row’s on Saturday. I haven’t the honor of Miss Spar- 
row’s acquaintance. I don’t know that I met Mr. Chet- 
wynd. I don’t know him. Sir C. Cresswell was at Lord 
Hatherton’s. He did not speak about the cause in my 
hearing. Colonel Dyett was there. I did not see the 
Attorney-General on the Saturday. I do not recollect 
whether I told the Attorney-General that I was to receive 
an answer from my client. I did not begin to negotiate 
before I saw Mr. Simpson. I suggested 1000/. a-year in the 
course of conversation. I did not think it a right thing, as 
it was a friendly communication, to tell my client of it. I 
think that I ought not to be called upon to express an 
opinion as to whether it was right of the judge to make 
such a communication. I will not undertake to swear pos- 
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itively that Mr. Simpson did not give me a paper with terms 
upon it. I did not say that I would do the best I could to 
get an estate for life. 1 think Simpson said that Mrs. Swin- 
fen would be there at eleven. She came a few minutes 
after the arrangement was made. Ile did not tell me that 
any compromise should-be subject to Mrs. Swinfen’s ap- 

roval. He did not say that it should be suspended till her 
arrival. Ihave wever said that Mrs. Swinfen had not a leg 
to stand on before the trial, for I was very anxious she 
should recover a verdict. 

Sir Cresswell Cresswell. — 1 presided at the trial of 
Swinfen v. Swinfen in 1856. I remember the proceedings 
on Saturday. I recollect something taking place between 
myself and Lord Chelmsford. He had been sitting opposite 
to me all day, and when the court was up I beckoned him 
over and asked him if he was going to dine with Lord 
Hatherton; and I added that “ Cockburn’s examination had 
rather damaged his lady witnesses.” 

Cross-examined by Kennedy.—I1 thought that two impor- 
tant witnesses had been damaged by cross-examination. 
The first of this case [ heard one day when sitting in my 
private room at Westminster. A gentleman came from the 
defendant’s attorneys and said he was desired to show me the 
second count of the declaration. 1 thanked him for his cour- 
tesy, and said I could hold no further communication with 
him. I don’t remember whether anything was said about 
the length of time Swinfen v. Swinfen was likely to last. I 
don’t remember whether there was a heavy list at Stafford. 
I can’t say that I talked about the cause at Lord Hather- 
ton’s. I took a walk with Colonel Dyett after church on 
Sunday. It is extremely probable that I expressed an 
adverse opinion to Mrs. Swinfen if I said anything at all. 

Lord Chief Justice Cockburn. —1 was counsel for the 
defendant in Swinfen vy. Swinfen. 1 cross-examined Mrs, 
Rowley and Mrs. Leechman. ‘There were letters that had 
been written by them relutive to youug Mr. Swinfen’s death. 
I cross-examined Mrs. Leechman as to whether the testator 
knew of the death of his son. I think all Sir Frederick 
Thesiger said was, “ Do you not think that this is a case for 
settlement?” And I said, “ Yes,’ as my impression was, 
after reading my papers, and considering the position of all 
the parties in the case, that it was a very fit and proper 
case for an amicable arrangement. I dont remember 
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whether anything passed between myself and Sir F. Thesi- 
ger before Monday. Something did pass—terms were 
discussed on the following day. It so happened that the 
terms he offered on Monday were the terms that presented 
themselves to my mind, and I[ should not have consented to 
those terms unless I had thought they were the terms that 
ought to have been proposed. I had a very good case, in 
my own opinion. Mrs. Leechman said that she had some 
difficulty in persuading the testator that his son was dead. 
He thought his son’s wife was dead. Then, I confess, I 
thought my case was pretty safe. 

Mr. Alexander, Mr. Whitmore, and Mr. J. Gray, were 
examined, and gave a similar account of the interview. 

Kennedy replied upon the whole case. 

The Lorp Cuter Baron then summed up, in the course of 
which his Lordship said to the jury that he was of opinion 
upon the second count that no evidence had been laid before 
them to which the defendant could be called upon to make 
any answer. Sir Cresswell Cresswell had been called, and 
after hearing his evidence there did not appear to be any 
evidence; therefore upon that count the defendant would 
be entitled to a verdict. He must be permitted to say that 
he did not think it was decent to put the second count in 
the declaration on the record, and that any apology could 
be no sort of satisfaction either to the judge whose feelings 
had been outraged, or to decorum or public decency, which 
had been attacked by putting on the record such a count 
without a tittle of evidence being adduced in support. of it. 
His Lordship went carefully through the case, and event- 
ually a verdict was found for the defendant on both counts. 

A bill of exceptions was tendered by Mr. Denman to the 
learned judge’s ruling before the verdict was given. 





Recent English Cases. 


RECENT ENGLISH CASES. 


Court of Appeal in Chancery. 
Re Court’s Estate. 
Will — Right of pre-emption of land — Money substituted for lant. 


A testator gave his widow a life estate in certain land, 
and gave one of his sons a right to purchase the land for 
£450 within six months after the death of the widow; 
During the life of the widow, a railway company purchased 
the land, under the compulsory powers conferred by Act of 
Parliament, for £700, which was paid into court. Fleld, 
(reversing the decision of Stuart, V. C.), that the son was 
entitled, on the widow’s decease, to the difference between 
the £700 and the £450. 


KING v. CLEAVELAND. 
Will — Legal personal representatives. 


A testator bequeathed a sum of money in stock, to trus- 
tees, to pay the interest and dividends to A. and B. for life, 
and, after the decease of the survivor of them, to pay and 
apply the principal to and among the testator’s nephews 
and nieces, children of the said A. and b., then living, or 
their legal personal representatives, share and share alike. 
Held, that legal personal representatives meant the next of 
kin, and not the administrator, and that therefore the hus- 
band of a niece who had died without issue, was not en- 
titled to the niece’s share as administrator. 


TrHompson v. WEBSTER. 


Fraudulent conveyance — Intention — 15 Eliiz., ec. 5. 


A. being much embarrassed, but not insolvent, applied to 
his mother for a loan, which she consented to advance if he 
would settle certain lands for the benefit of his children ; 
to this condition A. reluctantly submitted, and settled the 
estate in trust for himself for life, with remainder to hig 








5 
J 
. 
a 
4 





i 
rh 
ty 

; 





424 Recent English Cases. 


children. The mother was not shown to be aware of his 
pecuniary situation. A. afterwards became insolvent, and 
his assignee, who was a creditor before the settlement, 
brought the bill to set it aside. Held, that the settlement 
was not void under the St. 13 Eliz., c. 5, as it appeared to 
have been executed bona fide, and for a valuable considera- 
tion, and as there was no proof that it was intended to 
defraud, delay, or hinder creditors. 


V. C. Wood's Court. 
Re TWwerepa.e’s Trust. 


A ward of the Court of Chancery in England, though 
married and domiciled in Scotland, where the doctrine of 
a wife’s equity to a settlement does not exist, may, where 
funds belonging to her are in this court, oblige her husband 
to make a proper provision for her before such funds are 
paid out. 


V. C. Kindersley’s Court. 
LAWRENCE v. CAMPBELL. 
Solicitor and client — Privileged communication. 


Where a Scotch client in Scotland employed a Scotch 
solicitor and law agent, who was practising in London, but 
who was not an attorney or solicitor in England, he/d, that 
the letters which passed between them were privileged. 


Exchequer Chamber. 
HENDERSON v. BROOMHEAD. 
Libel — Affidavit in suit privileged. 

No action lies for libellous matter falsely and maliciously 
stated in an affidavit made by a party to a cause, in the 
course of proceedings thereof, against a stranger, although 
such matter is irrelevant to the suit. 


Exchequer. 
DvuCKWORTH v. JOHNSON. 


Death by injury — Action — Damages. 


Under St. 9 and 10 Vict., c. 93, concerning actions -by 
persons interested in the life of one killed, &c., it has been 
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held, that the damage, to be recovered, must be an absolute 
pecuniary damage. See Blake y. The Midland Railway Co., 
18 Q. B. 93, and eases. 

It seems that actual damage must be found, to support an 
action under this statute, and that mere proof of the death 
and relationship of the parties will not entitle the plaintiff 
to a verdict with nominal damages. 

But when in an action by a father, for the death of his 
son, the proof was that the son had been earning 4s. a week, 
held, that there was evidence to go to the jury of a pecuniary 
loss to the plaintiff by the death of his son. 


ATTORNEY GENERAL v. SULLEY. 


Income-tax — One partner residing in England and sending goods 
abroad. 


The defendant, who lived in England, was in partnership 
with six others who resided in America. Goods were 
bought in England by the defendant, and sold by the other 
partners out of England. The firm name was over the 
door of the counting-house in England, and clerks and 
servants were employed, and a banking account kept there, 
but no money was received there except from the partners 
in America. He/d,that the firm were liable for the income- 
tax on the whole amount of the profits earned by the ex- 
portation of goods from England on the sale of them in 
the United States or elsewhere, as being “annual profits 
accruing from a trade exercised within the United King- 
dom,” under St. 16 and 17 Vict., c. 34, $2, schedule D. 


GoopwyN v. CHAVELEY. 


Distress damage feasant — Reasonable time to remove cattle. 


Plaintiff's men were driving a large number of oxen along 
the highway in the evening, and some of them escaped into 
the defendant’s field, adjoining the highway, and which was 
not fenced. The plaintiff then drove the remaining cattle 
to a place of safety for the night, and returned in about an 
hour for those which had been left in the field, and found 
that the defendant had impounded them. It did not appear 
that the defendant was under any legal obligation to fence 
his land upon the highway. 

Held, that the defendant was entitled to have the cattle 
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removed in a reasonable time, considering all the cireum- 
stances of the case; and that the question of reasonable 
time was for the jury. 


StrurGis v. DARVELL. 


Statute of Limitations — Death of obligor —Action within reasona- 
ble time after administrator appointed. 


Sts. 3 and 4, Vict. 4, c. 42, $3, provides that all actions 
of covenant or debt upon any bond shall be brought within 
twenty years after the cause of such actions or suits, and 
not after. The obligee of a bond brought an action against 
the obligor within the twenty years. The obligor died, and 
the suit abated. The assignee of the obligee brought a 
new suit within the year after administration was granted 
upon the estate of the obligor, but more than twenty years 
after the cause of action arose. Held, by analogy to the 
construction always given to 21 Jac. 1 c. 16, that the 
statute was not a bar. 


Myton v. THe Miptanp Rattway Co. 
Railway — Through ticket — Privity. 


The plaintiff bought a through ticket at one of the sta- 
tions of the A. railway company to a point on the line of 
the defendant’s railway; he had his portmanteau at the 
place of junction of the two railways, and gave it to one of 
the servants of the defendant company, who lost it. 

Held, that there was no privity of contract between the 
plaintiff and the defendant company, that the only contract 
for the journey was with the A. company. 


Horton v. SAYER. 


Agreement to refer to arbitration. 


By an indenture of lease it was covenanted and agreed, 
that if any difference, variance, controversy, doubt or ques- 
tion should arise between the parties, or their representa- 
tives, touching or concerning any covenant, clause, proviso, 
word, matter or thing in the said indenture, expressed and 
contained, or the meaning or construction thereof, then all 
and every such matters or difference should be discussed, re- 
solved, and finally ended and determined by arbitrators, &e. ; 
and that the parties should not commence or prosecute any 









Recent English Cases. 427 


action or seek any remedy, either in law or equity, for relief 
in the premises without first submitting to such arbitration 
and reference. 

Held, an absolute covenant to oust the court of jurisdic- 
tion, and therefore void. 

That Scott v. Avery, 5 H. of L., cases 821, is distinguisha- 
ble in this; that in that case the covenant did not deprive 
the plaintiff of his right to sue, but only made it a con- 
dition precedent that the amount of his claim should be 
first ascertained by an arbitrator. | Martin B., dubitante.| 











Queen's Bench. 


LozaNa v. JANSON. 
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Marine insurance — Seizure — Total loss. 


The owner of vessel and goods on a voyage to the west 
coast of Africa, insured the goods; both vessel and cargo 
were seized on suspicion of being employed in the slave 
trade; the owner abandoned the goods to the underwriters. 
A decree of condemnation was entered in the Vice Ad- 
miralty Court of St. Helena, and the assured appealed to 
the Privy Council, who reversed the decree some years 
after it had been rendered, and ordered the goods to be 
restored. Among the perils ensured against, were takings 
at sea, arrests, restraints, and detainer of all goods of 
whatsoever kind. Fe/d, that the arrest must be conclusively 
deemed unlawful, and the abandonment therefore proper: 
and that the decree of restitution, after such a lapse of 
time, would not reduce the loss to a partial one. 


















Common Bench. 









Kearns v. THE Corpwalners’ Co. 
Public improvement — Damage to individual. 


By Sts. 20 and 21 Vict., c. 147, § 53, called the Thames 
Conservatory Act, the conservators of the Thames are au- 
thorized to grant to the owner or occupier of any land, 
fronting and immediately adjoining the river Thames, a license 
to make any dock, basin, jetty, pier, wharf, quay or em- 
bankment, wall or other work, immediately in front of his 
Jand, and into the body of the river. Held, that under this 
act the conservators can authorize any structure interfering 
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only with the navigation of the river by the public. 
Whether they could authorize an interference with existing 
private rights, quere. 

And that an owner of premises adjoining those in front, 
when such a structure has been authorized, has no claim for 
any loss or damage to himself, as a part of the public, by 
reason of such erections. 


BLAKIE v. STENBRIDGE. 
Agency — Master and Stevedore. 


A vessel was chartered for a voyage from London to 
Port St. Louis for a certain freight. The captain was to 
be appointed by the owners; and the stevedore for the out- 
ward cargo was to be appointed by the charterer, and to 
be paid by, and act under the orders of the master. The 
stevedore, in fact, attended to the stowing of goods, and 
the master did not interfere, excepting to inform himself 
that the stowage was proper with reference to the safety of 
the ship. Goods were damaged by the stevedore in loading 
them. Held, that the owner of the goods had no action for 
the damage against the master. 


Vice Chancellor Stuart's Court. 


CLEMENT rv. MADDICK. 
From the London Jurist. 


Title of newspaper — Right to — Trade mark —* Bell's Life in 


London” — Injunction. 


This was a motion on behalf of the plaintiffs, Messrs. 
Charles Clement and George William Clement, praying that 
the defendant, George Maddick, might be restrained by in- 
junction from publishing a periodical called “The Penny 
Bell’s Life and Sporting News.” At the time of the insti- 
tution of these proceedings the plaintiffs were the registered 
proprietors of the well-known sporting paper called “ Bell’s 
Life in London,” which is published weekly, at the price of 
4d. ; and the defendant was the proprietor and publisher of 
a recently established weekly newspaper, which had been 
brought out at the price of Id. under the above-mentioned 
name of “the Penny Bell’s Life and Sporting News.” The 
bill prayed “that the plaintiffs might be declared to be ab- 
solutely and exclusively entitled to the use and enjoyment 
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the said name or style of ‘ Bell’s Life’ in the publication of 
their said newspaper; and that the defendants, their servants, 
workmen, and agents, might be restrained, by the order and 
injunction of the court, from printing or publishing, or con- 
tinuing to print or publish, any newspaper or other periodi- 
eal paper with or under the name or style of which the 
name, style, or words of ‘ Bell’s Life’ should form a part, or 
in any way occur; and from using the said name or style or 
title of « Bell's Life,’ either alone or with any other words 
or otherwise, by way of name, style, or title, to any news- 
paper or periodical, without the license or consent of the 
plaintiffs.” The notice of motion was in the terms of the 
latter paragraph of the prayer. The motion came on for 
hearing on Thursday, the twenty-first April, when it ap- 
peared that since the filing of the bill the defendant, Mad- 
dick, had, by indenture, assigned his interest in the penny 
paper to two other persons, William Henry Stephens and 
Richard Vyvyan Robinson, and the motion was postponed 
in order to make those two persons parties to the suit. 
The bill was accordingly amended by inserting the names of 
those persons as defendants, and the motion came on again 
on the 27th. The plaintiffs, by their affidavit, deposed that 
great damage, injury, and inconvenience had been occasioned 
to them by the publication of the defendants’ paper; and 
Mr. Wanless, the publisher of “Bell's Life,” by his af- 
fidavit, deposed that he had been applied to for copies of 
the penny publication by persons who were under the mis- 
apprehension that they were purchasing “ Bell’s Life in 
London” at a reduced price. The defendant, Mr. Maddick, 
by his affidavit, admitted that one letter, addressed to Mr. 
Langley, a gentleman connected with the plaintiff's newspa- 
per, had been delivered by mistake at the office of “The Pen- 
ny Bell’s Life,” but that this was the only case in which such 
a mistake had occurred. The defendant, Maddick, also ad- 
mitted that his object in using the title “ Bell’s Life” was, 
that the public might know at once that the publication was 
intended to convey information to them upon sporting sub- 
jects. The same defendant further stated that he never in- 
tended to deceive or mislead the public, and that, in point 
of fact, he had never done so; and the evidence of news- 
paper agents, Mr. Harris and Mr. Strange, was brought 
forward to show that in no instance had a demand for 
“ Bell’s Life in London” been made in the office of “ The 
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Penny Bell’s Life,” and that the distinct nature of the two 
papers was perfectly understood by the public. 

Sir J. Stuart, V. C., said he considered this application 
in the light of one to support a right to property. It had 
been argued on behalf of the defendants, that unless some 
fraudulent intention was made out, the plaintiffs were not 
entitled to relief. Lord Cottenham, however, in a judgment 
delivered by him, Mi//ington v. For, 3 My. & C., 338, had 
expressed a totally different opinion, to the effect, that when 
a trade-mark had been made use of, even innocently and 
unconsciously, to the injury of another, that party was en- 
titled to the interference and protection of this court. In 
the present case he had not much difficulty in coming to a 
decision. The defendants admitted that they would not be 
justified in publishing theirnewspaper under the title of “ Bell's 
Life” only; and it was clear that they would not be justi- 
fied in doing so, because it was admitted that for many 
years the plaintiffs had published a sporting newspaper, 
known and called by that title, and had an exclusive right 
to that title. If, therefore, the defendants could not publish 
their paper under the simple title of “ Bell’s Life,” what was 
the effect of their doing so under the title of “The Penny 

Sell’s Life?” The learned counsel for the defendants, Mr. 
Karslake, had attempted to argue that the title was only 
one word, and that the effect of mentioning the price was 
to entirely alter the title. Still the title was “Bell's Life, 
sold for a penny.” The defendants were scarcely justified 
in saying that there was no evidence to show that any 
person had been deceived, or been led to purchase their 
paper under the belief that it was the same as the plain- 


- tiffs’; and the admission made by the defendant, Maddick 


himself, was to his mind conclusive, as to the effect of his 
adoption of the title in its present form. The admission 
to which he referred was, that he considered it necessary to 
give particular directions that all the letters that came to 
the office in Crane-court should be carefully looked at before 
they were opened, in order that they might be sure they 
had come to the right party’s hands. [The Vice-Chancel- 
lor here read the portion of the affidavit of Mr. Maddick, 
to which he referred.| Why did he consider it necessary 
to give those instructions? Because he knew that the 
titles of the two papers were so similar that mistakes were 
likely to occur. The plaintiffs had clearly made out that 
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applications had been made at their own office for copies of 
the penny paper; and more distinct evidence as to the pos- 
sibility of future mistakes of the like kind occurring could 
not possibly be given than had been given in this case, nor 
more complete proof that there had been ‘an invasion of 
the rights of the plaintiffs by the defendants. With regard 
to the fact that only one letter was proved to have miscar- 
ried, it was true that was so; but it must be borne in mind 
that this publication had not been carried on very long; 
and then how did the mistake occur? Why, because the 
titles of the two publications were so much alike as to mis- 
lead the person who had to convey the letter in question. 
This was quite sufficient to justify the plaintiffs in asking 
for the protection of this court. There was, in his opinion, 
also conclusive evidence of injury done to the plaintiffs, to 
redress which they had filed this bill. The defendants’ 
whole case appeared to rest upon the fact that they did not 
intend to commit any fraud, that they had no fraudulent in- 
tention in what they did, and that by prefixing the word 
“penny” to the title they sufficiently warned the public that 
they were purchasing a different publication to that of which 
the plaintiffs were proprietors. It seemed too that this was 
not enough. If the plaintiffs had the exclusive right to 
publish a sporting newspaper under the title of “ Bell's 
Life,” the defendants had no right to publish a paper of the 
same name, merely with the addition of the word “penny.” 
There must, therefore, be an injunction to restrain the de- 
fendants from using the words “ Bell’s Life.””. He could not 
grant the injunction to the full extent prayed by the bill; 
but Mr. Malins would consider the matter, and inform him 
as to the terms in which the injunction should be drawn 
up. 

The following were the terms in which it was ultimately 
settled that the injunction should be granted : — 

“That the defendants, their servants, workmen, and 
agents, may be restrained from printing or publishing, or 
continuing to print or publish, any newspaper or other pe- 
riodical paper with or under the name or style of ‘The 
Penny Bell’s Life and Sporting News, or with or under any 
name or style of which the name, style, or words of ¢ Bell’s 
Life’ shall form a part; and from using the said name, style 
or title of ‘Bell’s Life,’ by way of name, style, or title, to 
any newspaper or periodical, without the license or consent 
of the plaintiffs.” 
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Bow County Court. 
Before Storks, Sergeant.* 
SORRELL v. Bisnop. 

Serg’t Storks on the liberty of the subject. 

The plaintiff was a clothier, in High street, Bow, who 
had recovered 4/. 13s. 6d. for goods supplied to the defend- 
ant, an examiner in the West India Docks. Defendant did 
not appear. 

Dillon Webb, of Carey street, for the plaintiff, asked for 
the commitment of the defendant to prison. 

His Honor.—It is an abominable system, this system of 
imprisonment for debt. I hold the system to be dishonora- 
ble; and it is fast becoming a penal punishment. It is at- 
taching a criminal punishment to the nonperformance of a 
civil contract. Imprisonment for debt is a great thing for 
the profit of the agent, who holds the liberty of the subject 
in one hand, and asks for the money with the other. I have 
a great objection to sending a British subject to jail. The 
legislature had almost abolished imprisonment for debt; 
but they are a cowardly legislature, a cowardly lot, and 
they have not done it. The bill was introduced hurley- 
burley, in the house of Parliament. 

Webb.—Your Honor has already intimated that you will 
not commit unless fraud is shown. I can show fraud in this 
case. 

His Honor.—I have laid down no rule. I say I am 
opposed to imprisonment for debt; it leads to no good 
whatever. 

Webb.—Your Honor is simply a County Court judge, 
and must administer the law as you find it. You cannot 
exercise legislative functions. 

His Honor.—That is an easy mode of logic. 

Webb.—Until the question is decided by the legislature, 
your Honor is bound to commit in certain cases. 

His Honor.—That is begging the question. I believe, 
from the marginal note to the section of the Act of Parlia- 
ment. that it was the intention of the legislature to do 
away with imprisonment for debt. It has been done away 
with in the superior courts, and why not be done away with 
in the petty courts of law ? 

After a very animated and somewhat personal discus- 
sion between the judge and the solicitor, the latter gentle- 
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*The conduct of the learned serjeant, in ge his intention to set the law at 
defiance, meets the reprobation of the Law Times, which opines that they have not 
quite come to that in England, ‘‘ however common it may be in America.” 
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man said: This defendant has the means of paying, but will 
not pay. The intention of the legislature will become in- 
operative if the plaintiff has not some remedy against his 
debtor. 

His Honor.—lIt will become inoperative as far as the ex- 
ercise of the power of committing goes. In two or three 
eases I have already refused to commit, and you can go to 
the Court of the Queen’s Bench for a mandamus. ; 

The plaintiff was then examined, and stated that the de- 
mand was for 4/. 13s. td., for clothes supplied to defendant, 
who had a salary of £130 a-year. 

IVebb.—As the law now stands you are bound to adminis- 
ter it. Defendant was ordered to pay this debt by instal- 
ments, and three times have judgment-summonses been 
taken out, and when orders for commitment have been 
made the arrears have been paid up. 

His Honor.—Imprisonment for debt is against the spirit 
of the age. You can go to the court above. I have a 
great responsibility thrown on me. 

Webb—The responsibility is thrown on you to commit 
this person to prison. He has means of payment, and you 
are bound to commit. 

His Honor.—Then you can apply to the Court of Q. B. 
for a mandamus, and | will make a special return to it. 

Mr. Yearlar, an officer of the court, proved that the de- 
fendant was in the habit of getting drunk nearly every 
night. 

His Honor.—What have I to do with his habits? The 
power of arrest ought not to exist in the age we live in. If 
done away with, it would affect the business of this court. 

Webb.—Yes, when people found they need not pay, they 
would soon get into debt. 

His Honor.—The legislature has spoken with great au- 
thority on the subject. Am Ito commit because the man 
is in the habit of getting drunk ? 

Webb.—Your Honor refused on the last court day to 
commit any person, and there are to-day sixty judgment- 
summonses to be heard. 

His Honor.—I will get rid of the sixty persons on the 
same principle, at once, if you like. I shall not commit. 

Webb.—1 should advise the tradesmen in this district to 
be careful in giving trust. 

His Honor.—Let the creditors take care of themselves. 
28 
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Webb applied for a return of the hearing fees; but his 
Honor said it was “rather sharp,” and refused to make 
any order. 

In another case the plaintiff said: If your Honor does 
not commit to prison, what is the utility of coming here ? 

His Honor.—No utility at all. I do not mean to send 
3 people to prison any more. 

Plaintiff—What will become of my money ? 

His Honor.—Y ou will probably never have it. 
Plaintiff—Do you call that justice ? 

His Honor.—I have laid down a general principle, and I 
am that principle. The legislature has taken away the 
power of imprisoning for debt. 

} In a third case his Honor again refused to commit, and 
plaintiff exclaimed: How shall I get my money? What 
a shall I do? 

a His Honor—Go without. The jailer is not going to 
tee have defendant’s carcass. 

i In no case was an order for commitment made. 
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! NOTE. 
SERJEANT STORKS ON THE LIBERTY OF THE SUBJECT. : 


(From the Saturday Review.) 


“This is a wery impartial country for justice,”’ said the observant Mr. 
Samuel Weller ; “ there aint a magistrate going as don’t commit him- 
self twice as often as he commits other people.” His Honor, Serjeant 
Storks, who appears to be the presiding judge and genius of Bow 
County Court, in order to keep up the magisterial average, has wisely 
determined to do away with the custom of committing any body else at 
all. Henceforth, within the radius of the enlightened tribunal of Bow, 
incarceration for debt exists no more. Bow debtors may sleep securely 
in their beds; no sheriff’s officer will beset the undefended threshold. 
This has been a year distinguished above its fellows for the many wise 
and sage remarks which have fallen from judicial lips. Some of them 
we have thought it our bounden duty to cherish and record. But it 
has also been a year of extensive reform. It has seen the simplifica- 
tion of more than one tedious process of law. For this, little thanks 
is due to the Privy Council or to her Majesty, or to the Houses of Par- 
liament. To borrow the terse and classical language of Serjeant 
Storks, “they are a cowardly legislature—a cowardly lot.”” England 
owes all to the spontaneous energy of her itinerary and other judges. 
A Storks and a Bramwell have been humble instruments in making 
the British Constitution what it is. King William delivered us from 


Popery and wooden shoes; the bold Baron of the Western Circuit has 


C28; 

















ow a eee 


TRS eee 56, ma opt mph e —- ae —— o 
we Aw ita rk gs eg Sai ¥ rs ix ie 











ee er ee 


- — yudiente 
SSS 
ane 





Recent English Cases. 435 


freed us from the necessity of attending divine service, and from black 
caps. <A lesser luminary, though one obviously belonging to the 
Bramwellian ‘‘ system,”’ has since arisen in Serjeant Storks, who ushers 
in an era of financial comfort, and universal exemption from liabilities. 
“T do not mean,” says the Serjeant, *‘ to send people to prison any 
more.” Serjeant Storks is a humane man—a ve ry humane man. Ser- 
jeant Storks is the debtor’s friend, and the father of the indigent ; Ser- 
jeant Storks is the benefactor of the human race. Why was he not 
born an ancient Roman in the time of the Licinian laws, and called 
Caius Storks Publicola ? 

The Storks millennium dates from last Saturday, and was ushered in 
by a remarkable scene at the Bow County Court, in which his Honor 
gave a brief outline of his views to the public, and straightway pro- 
ceeded to enforce them. 

* * * * of t 3 ¥ 

Having enunciated the fundamental doctrines of his new code, his 
Honor was evidently not the man to shrink fiom standing by them to 
the last. The plaintiff’s solicitor, like ourselves, was unconyinced ; 
but Serjeant Storks’s blood was up. The solicitor was obstinate, but 
the Serjeant rose to the occasion, and was obstinate himself. There is 
nothing like nailing one’s colors, especially if they be rotten ones, to 
the mast. In vain it was represented that the defendant had ample 
means of payment. ‘‘ Imprisonment for debt,”’ said his Llonor, taking 
a rapid bird’s-eye view of the requirements of the nineteenth century, 
‘‘is against the spirit of the age.”” ‘The intentions of the legisla- 
ture,”’ urged the solicitor, ‘* will prove inoperative.”’ Serjeant Storks 
did not say, “ D——n the intentions of the legislature,” though that 
was evidently what he meant. ‘‘ They w/// become inoperative,’’ he 
replied, unmoved by the propect of the vexation of Parliament, ‘as 
far as the exercise of the power of committing goes.” But a Storks 
must not therefore shrink from his duty. #vat justitia, ruat senatus. 
What are the intentions of the Legislature to him ? Acts of Parlia- 
ment are nothing without the Royal sanction. Who eares for all the 
statutes in the statute-book, unless Storks has pronounced the magie 
words, Storks le veut 2? Of course, County Court judges have a veto 
on everything. But we continue our extracts from the Storkian ‘‘ bed 
of justice.” Honi soit qui mal y pense. 


Plaintiff.—W hat will become of my money? 

His Honor.—You will probably never have it. 

Plaintif?—Do you call that justice? 

His Honor.—I have laid down a general principle, and lam that principle 

Hitherto we saw how the Serjeant was the final legislative authority 
in the state—the tria juncta in uno—Queen, Lords and Commons all 
in one. We have now arrived at the full development of the “ Stor- 
kian”’ philosophy —ZL’ Liat c'est Storks. The Sergeant who, in a pre- 
ceding colloquy, denied that he had laid down any rule at all, has 
ceased to be a material substance, and has actu: ally grown, not only into 
a rule, but into a “ principle.”” The individual is “merged j in the idea 
—the man becomes the maxim. Sixty creditors, it is true, are sacri- 
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fieed ; but the Serjeant, viewed in the light of a delicate impersonation, 
is well worth a hecatomb. What if the sublimation of Storks con- 
tinues to progress at this rate, and he is lost altogether to the naked 
eye and the judicial bench? Sach a thing might happen if the Lord 
Chancellor turned his gaze in the direction of Bow County Court. All 
that would be left of bis [Lonor might possibly be an exquisite reminis- 
cence. It must indeed be confessed that some such further metamor- 
phosis is expedient, if the world is to be governed by prudential rules. 
Storks, as a permanent “ principle”’ is unspeakably beautiful ; but, as 
a permanent “principle” would be expensive. He is too transeenden- 
tal, too aerial for mundane uses. He and Astra must together be 
content to wait till the Golden Age begins, which cannot be till we 
have done with gold as a cireulating medium. Refusing, as he does, to 
acknowledge the possibility of sending any one to jail, he is not suite d 
to the present dispensation. We must all see that the Serjeant is ripe 
for better things. It is not to be tolerated that he should be kept dang- 
ling between heaven and earth in a County Court. Our readers will 
perceive from the following quotation, which shall be our last, that the 
prematurely spiritual Storks has ceased to believe in any necessity for 
money :— 

In a third case. his Honor again refused to commit. The plaintiff? exclaimed, How 


shall I get my mone, ? What shall ldo? 
His Llonor.—Go w.thout 


Yes, there can no longer be any doubt. The Serjeant is either a 
monomaniac or a divinity. In neither ease is he fitted to be a County 
Court judge. 


Supreme Judicial Court of Massachusetts. 
In ne Georce P. Burnuam. 
Power of legislature to punish witness for contempt — Refusal to 
produce papers. 

Writ of habeas corpus, directed to John Morrissey, ser- 
geant-at-arms of the House of Representatives, and others, 
in favor of the relator Burnham. The facts in the case 
appeared from copies of various parts of the journal of the 
House, and are, in substance, as follows: — 

A special committee of the House was appointed to 
examine into the working of the State Liquor Agency, with 
power to send for persons and papers. On the 4th of 
November, the committee submitted the following report: 

They have proceeded to hear and examine witnesses. They noti- 
fied the commissioner, George P. Burnham, of the hearing, and he ap- 
peared before the committee. 

It was testified before the committee that Messrs. John Felton & 
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Co., in a settlement of bills for liquors sold the ageney, made in 
August, 1808, discounted from a bill of S456, fifty six dollars, and, in 
a similar settlement in October, TS5%, discounted $39.33 on an 
amount of S625.47. The committee ordered the vouchers for these 
settlements to be produced. The clerk of the commissioner testified 
that he could not find either of the bills so settled on the files or at 
the liquor agency. 

It was also testified that a bill of Felton & Co.. for one hogshead 
of Jamaica rum, July 21, 1858, was settled for 112 gallons at S1.25 
per gallon, amounting to S140. [t appeared on the invoice book of 
the agency to be invoiced as 112 eallons at SL.GO per gallon — 
$177.20. It was also testitied that Felton & Co. sold the agency six 
barrels of rum, July 23, 1858, 2505 eallons at 54 een's, amounting 
to S&1. 91, which appe ared to be invoiced on the books of the agency 
as six barrels rum, » 04 galions at 36 cents, amounting to SUOLS, 

It appeared that there were kept by the commissioner a cash book 
and a ledger. The committee ordered the commissioner, George P. 
Burnham, to produce before the committee all the books and papers 
relating to the business of the liquor commission. Myr. Burnham pro- 
duced nine books ; two being letter book copies, two blotters, two 
memorandum books, in pencil, of goods received, "rs one receipt 
book, in which all the ree eipts but one were signed bh ry the firm of A. 
S. Mansfield & Co.; but did not produce the cash Se or ledger ; 
and, on heing specially requested to do so, peremptorily refused to 
produce those books, or any other books or papers than those he had 
already produced. 

Under this state of faets, the committee ask the further direction of 
the House. 

Tuomas If. Russetrt, Chairman. 


On this report the House passed the following resolution: 


Resolved, That the speaker be, and he is hereby, authorized &nd 
required to issue his warrant to the sergeant-at-arms of this [Louse, 
commanding him to arrest George P. Burnham, wherever he may be 
found, and have his body at the bar of the [louse forthwith, to answer 
as for a contempt, in refusing to comply v with the order of the special 
committee of the Louse, on the subject of the liquor agency, to produce 
certain books and papers, in pursuance of the authority conferred by 
the House upon said committee. 


The Warrant was accordingly issued and returned, as 
follows: 
COMMONWEALTH OF MASSACHUSETTS. 
House or Representatives, Boston, 
November 4, 1859. 
To Hox. Joun Morrissey, Sergeant-at-Arms : 
You are hereby commanded to arrest George P. Burnham whereso- 
ever he may be found, and have his body at the bar of the House 











438 Supreme Judicial Court of Massachusetts. 


forthwith, to answer as for a contempt, in refusing to comply with the 
order of the special committee of this House, on oe bye of the 
liquor agency, to produce certain books and papers, in pursuance of 
the authority conferred by the louse upon said eainieek 

Witness my hand, and the seal of the House of Representatives, at 
Boston, this fourth day of November, in the year one thousand eight 
hundred and fifty-nine. 

Cuartes Hare, Speaker. 
Attest : Wittiam Stowe, Clerk. 


Hon. Cuarves Hane, Speaker of the House of Representatives : 


In obedience to the within warrant, I arrested the within named 
George P. Burnham, at the State House, this fourth day of Novem- 
ber, 1869. And I now produce the within named George P. Burn- 
ham, in person, at the bar of the house, to answer as within ordered. 

Joun Mornissey, Sergeant-at-Arms. 


The said Burnham was then arraigned at the bar of the 
House, and the following questions were propounded : — 

‘Ist. What excuse have you for refusing to produce the cash book 
and ledger kept by you as commissioner under the law of 1855, chap- 
ter 470, and the law of 1858, chapter 172, when requested and 
ordered so to do by the special committee of the House before whom 
you have appeared 7% 

21. Are you now ready to produce these books ? 

3d. What excuse have you for refusing to produce before said 
committee all the books and papers kept by you, as such commissioner 
under said laws, when directed and ordered so to do by said com- 
mittee % 

4th. Are you ready now to produce all such books and papers ?”’ 


Mr. Burnham made the following answers :— 


“To the first question propounded by the House, I answer that I 
refused to prodace the books referred to, — 

Ist. Because there are no such books required by the laws referred 
to; the only cash book and ledger I had being my own private books 
of account ; 2d, because | was before the committee only as a party 
defending myself against allegations imputing to me offences ; 3d, 
because I was not under summons from the speaker of the Heese, nor 
the committee, nor was [ in any manner before the committee as a 
witness ; 4th, because the order sought to compel me to produce those 
books in support of allegations against me (which I declare to be 
fulse,) and thus to compel me to furnish instruments of proof to be 
used as evidence against myself; 5th, because I was not under any 
order of this //ouse to produc e any specific books whatever, and there- 
fore | was not, in the capacity of a public officer, called upon by this 
House to produce public documents or information for its use, touching 
public affairs or interests. 
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And I did believe, and I am advised by my counsel, that it was 
my right and duty to defend myself before the committee in my own 
way, so long as I maintained a respectful demeanor and proper 
decorum. 

I entirely disclaim all contempt towards this House and its eommit- 
tee. And [I believe that, in the conduct for which I am now arraigned 
before this House, I was only vindicating my own rights and those of 
every citizen who may hereafter be similarly accused. 

I am not now ready to produce any cash book or ledger. I have 
no books, save my own private books, of that description, and I have 
already voluntarily, as a mere act of courtesy, exhibited to the com- 
mittee before which, at its invitation, [ appeared as respondent, all 
records which are public books of the commission. These books are 
already in the control of the committee and of this honorable House. 

I have no such books as are called for except those which I deem 
my private books.”’ 


The following additional questions were then asked : — 


Ist. Will you now produce to this House the cash book and ledger 
kept by your clerk, Mr. Boardman, and in which he testified were 
entered the transactions of the State Liquor Agency, while you were 
commissioner % 

2d. Do you decline to produce the cash book and ledger for the 
reason that such production may, in your opinion, tend to criminate 
yourself ? 

To which Mr. Burnham answered : — 

I respectfully decline to answer this question, which involves the 
supposed testimony of a witness, which testimony is not before the 
House. My answer could not be made without endangering a misun- 
derstanding between the House and myself. If any specific books are 
described, [ can answer. 

To the second question Mr. Burnham responded as 
follows : — 

I respectfully suggest that I am not bound to express nor even to 
entertain any opinion as to the probable effect of the production of the 
eash book and ledger asked for by the committee. It is enough that, 
being under accusation, I cannot, under the 12th article of the Bill 
of Rights, be compelled to furnish evidence against myself, and these 
books were sought for to be used as against me. 

The first of the last two questions was agai put to Mr. 
Burnham, who responded as follows : — 


I have, in good faith, endeavored to answer properly. I know I 
have answered respectfully. I cannot, in justice to myself, make any 
answer other than those already made. 1 have answered promptly, 
without delay, in order to save time. If further answers are required 
of me, I must ask delay, to consider my rights. 
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The last question proposed was the following : — 


Will you now produce the cash book and ledger in which are 
recorded the transactions of the liquor commission while you were 
commissioner ? 

Ans. — 1 have no such eash book and ledger, except my own pri- 
vate books, which contain my personal business, my family and other 
expenses. The record books required by law, and produced by me, 
and now in the hands of the committee, contain all the transactions 
and original entries of the liquor commission. No other light or infor- 
mation concerning that business could be derived from the cash book 
and ledger asked for. To produce these books would be simply to 
expose my private affairs, disconnected from the public service; and it 
would besides be surrendering my constitutional right to refuse to 
furnish evidence sought for by my accusers. I respectfully decline to 
produce my cash book and ledger. 


The following order was then adopted, and warrant of 
committa made out :— 


Whereas, George P. Burnham has failed satisfactorily to answer 
the questions propounded to him by the House, or to produce the 
books and papers required of him by a special committee of the House, 
and also by this House, aad is therein guilty of a contempt of its 
authority. 

Ordered, That the said George P. Burnham be committed by the 
sergeant-at-arms to the jail in Suffolk County, there to be kept in close 
custody for the space of twenty-five days, unless he shall sooner signify 
kis willingness to produce the books and papers cailed for by the 
special committee, and to satisfactorily answer the questions proposed 
to him by the House. And, for the commitment and detention of said 
George P. Burnham, this order shall be a sufficient warrant. 

Ordered, That, whenever the officer having the said George P. 
Burnham in custody shall be informed by said Burnham that he is 
ready and willing to produce said books and papers relating to the 
liquor agency, it shall be the duty of such officer to deliver the said 
George P. Burnham over to the sergeant-at-arms of this House, whose 
duty it shall be to take the said Burnham immediately before this 
House, and to hold him in custody, subject to the order of this House. 


COMMONWEALTH OF MASSACHUSETTS. 

By the authority of the House of Representatives of the Common- 

wealth of Massachusetts. 

To Joun Morrissey, Serceantr-at-Arms, AND ALL Suerrrrs, Deputy 
Suerters, PoricemMeN AND CONSTABLES, TO WHOM THESE PRESENTS 
SHALL COME, GREETING : 

Whereas, The House of Representatives of the Commonwealth of 

Massachusetts, in session in the city of Boston, on the fourth day of 

November current, did authorize and require the speaker to issue his 
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warrant to the sergeant-at-arms, commanding him to arrest George P. 
Burnham wherever he might be found, ant to have his body at the 
bar of the House forthwith, to answer as for a contempt in refusing to 
comply with the order of the special committee of the House, on the 
subject of the liquor agency, to produce certain books and papers, in 
pursuance of the authority conferred by the House upon said com- 
mittee : 

And whereas, on the fifth day of November current, the sergeant- 
at-arms having arrested the said Burnham, the House of Re ‘presenta- 
tives did further order that the said Barnham be arraigned at the bar 
of the House, and that certain questions be propounded to him, by 
order of the House: 

And whereas, said Burnham was so arraigned, and said questions 
and other questions were propounded, by order of the House, and 
the said Burnham failed satisfactorily to answer said questions : 

And whereas, said Burnham likewise refused to produce the books 
and papers required of bim by a special committee of the House, 
and also by the House : 

And whereas, the House of Re presentatives, on this ninth day 
of November, did order as follows: (See order above.) 

All of which appears by the journal and records of said House 
of Representatives, now in session in the city of Boston: 

These, therefore, are to require you, the said John Morrissey, 
sergeant-at-arms, to commit the body of said George P. Burnham 
to the common jail of the County of Suffolk, to be there sec urely 
and closely contined for the space of twenty -five days, unless he 
shall be sooner discharged, contormably to the order of this House 
of Representatives, for a period not exceeding twenty-five days ; and 
all sheriffs, deputies and civil officers of the Commonwealth of 
Massachusetts, and every other person, are hereby required to be 
aiding and assisting to you in the execution hereof; for which this 
shall be your sufficient warrant. 

Given under my hand and the seal of the House of Representatives, 
this ninth day of November, in the year one thousand eight hundred 
and. fifty-nine. 

Cuartes Harr, Speaker. 


Attest : Wittram Stowe, Clerk. 


Mr. Burnham being committed on the above warrant, 
sued out this writ of habeas corpus, aud was brought into 
court thereon. The writ was issued by Mr. Chief Justice 
Shaw. Justices Metcalf, Dewey and Hoar were also pres- 
ent at the argunient, — the decision being made with the 
advice and assistance of the full bench. In announcing 
the decision, the following resolutions of the court were 
read by 

Suaw, C. J.— The House of Representatives is not the 
final judge of its own powers and privileges in cases in 
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which the rights and liberties of the subject are concerned ; 
but the legality of its action may be examined and deter- 
mined by this court. That House is not the legislature, 
but only a part of it, and is therefore subject in its 
action to the laws, in common with all other bodies, officers 
and tribunals within the Commonwealth. Especially 
is it competent and proper for this court to consider 
whether its proceedings are in conformity with the 
Constitution and laws, because, living under a_ written 
Constitution, no branch or department of the government is 
supreme; and it is the province and duty of the judicial 
department to determine, in cases regularly brought before 
them, whether the powers of any branch of the government, 
and even those of the legislature in the enactment of laws, 
have been exercised in conformity with the Constitution ; 
and, if they have not been, to treat their acts as null and 
void. 

The House of Representatives has the power, under 
the Constitution, to imprison for contempt; but this power 
is limited to cases expressly provided for by the Constitu- 
tion, or to cases where the power is necessarily implied 
from those Constitutional functions and duties, to the 
proper performance of which it is essential. The power 
is directly conferred by the Constitution, c. 1, $3, art. 10, 
11; and the cases there enumerated are the only ones in 
which a sentence of imprisonment, for a term extending 
beyond the session of the House, can be imposed as a 
punishment. 

We consider the object of these provisions to have 
been two-fold. First, to extend the power beyond the 


‘limit which it had by common parliamentary law and cus- 


tom, by authorizing the imposition of a sentence of im- 
prisonment for a definite period, which should not be ter- 
minated by the ending of the session of the House; and 
second, to limit the power of punishing for constructive 
contempts, by expressly defining the cases in which it might 
be exercised. But we do not consider it as affecting the 
power of the House to secure by proper means the free 
and full performance of all its constitutional duties, and 
to exercise whatever powers are necessary to that end. 
The House of Representatives has many duties to per- 
form which necessarily require it to receive evidence and 
examine witnesses. 
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It is the grand inquest for the Commonwealth, and as 
such has power to inquire into the official conduct of all 
officers of the Commonwealth, in order to impeachment. 

[t may inquire into the doings of corporations which are 
subject to the control of the legislature, with a view to 
modify or repeal their charters. 

It is the judge of the election and qualification of its 
members. 

It has power to decide upon the expulsion of its members. 
It has often occasion to acquire a certain knowledge of facts, 
in order to the proper performance of legislative duties. 
We therefore think it clear that it has the constitutional 
right to take evidence, to summon witnesses, and to compel 
them to attend and to testify. This power to summon and 
examine witnesses, it may exercise by means of committees. 
If a witness, duly notified or summoned by the authority 
of the House to attend before a committee, or before the 
House, refuses to attend, or, when present and required to 
testify, or to do any other act which a witness may be law- 
fully required to do, refuses to obey the lawful commands 
of the House, in that behalf, it is a contempt of the author- 
ity of the House; and, upon such refusal to attend, or if 
such refusal to testify occur before a committee, the House 
may compel his obedience by arresting him by the proper 
oflicer of the House, and bringing him before the House. 
If, when before the House, he is contumacious, and refuses 
to obey, without lawful excuse, such conduct renders him 
“guilty of disrespect to the House, by contemptuous be- 
havior in its presence,’ within the meaning of the 10th 
art. of ec. 1, $3, of the Constitution, and he may be lawfully 
imprisoned for such contemptuous behavior for a term 
not exceeding thirty days. 

Wilful disobedience to the commands of the House, with- 
out suflicient excuse or justification in its presence, is such 
contemptuous behavior as the Constitution contemplates. 

In the case before us, the petitioner was present before a 
committee of the House, which was charged by its author- 
ity with a lawful inquiry, and empowered to send for 
persons and papers. He was called upon to testify, 
and to produce certain books which were pertinent to the 
inquiry before the committee. No summons was necessary, 
because he was voluntarily present. He refused to pro- 
duce the papers; and, when brought before the House to 
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answer for this disobedience, his only exeuse or justification 
was that the papers were private. We know of no rule of 
law which exempts any person from producing papers 
material to any inquiry in the course of justice, merely 
because they are private. No man is obliged to testify, or 
to furnish evidence, to criminate himself; but the petitioner 
did not place his refusal upon this ground. He was not a 
defendant charged with any crime. He expressly refused 
to express or form an opinion whether the production of 
the books could criminate him. The duty of the commit- 
tee, as appears by the record of the House, was that of 
general investigation merely. If the entries in the books 
which he was asked to produce, which were material to 
the subject of investigation, were shown to be mingled with 
others not relating to the matters inquired of, which were 
private in their nature, such parts only as were relevant 
mizht have been exhibited, and the others protected from 
exposure. The contempt thus committed in the presence 
of the [louse was u sufficient canse of imprisonment, under 
the express provisions of the Constitution, aud justified a 
entence of imprisonment for a fixed time. 

dat, to avoil misconastruction, the court wish to add that 
they do not intend to decide that refractory behavior of a 
witness before a committee would not authorize the House to 
arrest and imprison him, as a means of compelling his obedi- 
ence. Such imprisonment would, however, be limited by the 
duration of the session. 

We think it no objection to the order and warrant, 
that it made the imprisonment conditional upon the 
submission and obedience of the refractory witness, the 
whole term being within the Constitutional limitation. By 
the Rev. Sts., c. 143, $ 1, the common jails are to be used 
as prisons for the confinement of “all persons duly commit- 
ted fur any cause authorized by law.” We think the com- 
mitment to the jail was authorized by law, and that the 
petitioner was lawfully held by the sergeant-at-arms there- 
in, in the custody of the sheriff or his deputy jailer, by vir- 
tue of the warrant of the House of Representatives. 

Petitioner remanded. 
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NOTICES OF NEW PUBLICATIONS. 


A Serection or Leaping Cases ix Equiry, with notes. By 
Freperick Thomas Wurre and Owryx, Davis ‘Tupor, of the 
Middie Temple, Esqrs., barristers at law. With annotations, containing 
references to American cases, by J. 1. Clark Hare and HL. B. Wallace. 
With additional notes and references to American decisions, by J. 1. 
Clark Hare. Third American trom the sevond London ediuon.  Phil- 
adelphia: ‘T. & J. W. Johnson & Co. 1859. 3 vols. 


In this country there is, in general, no distinct class of practitioners in 
equity, and, of course, no special practical training possible for those who 
wish to master the comprehensive and admirable system administered by 
courts of chancery. All the more important is it that elementary works 
upon the s-ience should be full, reliable and easy to be apprehended.— 
‘Lhe book before us ineets these requirements in an adinirable manner. 
Suggested by the celebrated “leading cases” of the late John William 
Smith, and published in this country under the supervision of the accom- 
plished editors of that work, its value has been tested by ten years’ use, 
and the verdict of the profession is, that the method and the execution 
are alike excellent. The present edition is much enlarged, and the notes 
refer to the latest authorities. The three volumes make a body of equity 
law which the practitioner can hardly do without, and which the student 
will find to be more useful than mere text books. 


CoMMENTARIES ON THE Laws or ENGLAND. In four books. By 
Str Wittiam Bracksrone, Knr. With notes selected trom the 
editions of Archbold, Christian, Coleridge, Chitty, Stewart, Kerr, and 
others; Barron Field’s Analysis, and additional notes, and a life of the 
author, by George Sharswood. Philadelphia: Childs & Peterson. 
1859. 2 vols. (For sale in Boston by Little, Brown & Co.) 


We believe that this edition of Blackstone’s commentaries counts as 
the forty-fitth which has appeared in the ninety years and a little more 
which have elapsed since the author first published them; a faet which 
shows the unparalleled success of the attempt to reduce the laws of Eng- 
land toa form adapted to students of law as weil as scholars generally. 
In the course of this time, there has been a remarkable unanimity of 
opinion among all those best qualified to decide upon the subject, from 
Manstield to Kent, that (in the words of the latter), * He is justly placed 
at the head of all the modern writers who treat of the general elementary 
principles of law. By the excellence of his arrangement, the variety of 
his learning, the justness of his taste, and the purity and elegance of his 
style, he communicated to those subjects which were hatsh and forbidding 
in the pages of Coke, the attractious of a hberal science, and the embellish- 
ments of polite literature.” 

Judge Sharswood, whose high qualifications for the task are well known 
to our readers, has prepared this edition, as his preface informs us, with 
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especial reference to the use of American law students, and has chosen 
with great judgment, from among the copious sources of the English com- 
mentaries, those which are best adapted to this end; besides such original 
remarks as the progress of American jurisprudence seemed to require. 

The American editor has also added a memoir of the author, taken 
chietly from the sketch prefixed to the notes of decisions which bear Sir 
William Blackstone’s name, and which, though collected by him, were 
published after his death, by his brother-in-law and executor. 

The edition is well printed on paper slightly and agreeably tinted, and 
is embellished with a copy of the well-known portrait of the author. 

It is not necessary for us to add a word in commendation of a work 
which the testimony of a eentury has stamped as the great institute of the 
laws of England. Judge Sharswood well says that the whole body of 
American lawyers, since the revolution, have drawn their first lessons in 


jurisprudence from its pages; and we may add that, from its great and 


singular merits, and especial adaptation as an elementary work, it is likely 
to last as long as the system of jurisprudence which it illustrates. 


Tur Laws or Torts or Private Wroncs. By Francis Hitiiarp, 
author of “ The Law of Mortgages,” &c. Boston: Little, Brown & Co. 
1859. 2 vols. , 


This work is a well-conducted attempt to do for the law of private 
wrongs what has been so often and so elaborately done for simple con- 
tracts, to collect in one book the principles and cases applicable to all the 
various departments of the general subject: an attempt, as the author 
justly says, never made before, either in England or America, excepting 
in avery general way, as, for example, in Blackstone’s Commentaries. 
We quote the author's statement. After remarking that the various titles 
into which his subje:t is naturally divided must be sought for in books 
upon evidence — nisi prius —and pleading, and showing the objections 
to such an arrangement, he says, “ Without, however, attaching undue 
importance to mere titles or arrangements, | proceed to remark, that, in 
considering the extensive subject of private wrongs in the precise aspect 
which I have indicated ; that is, in looking at the wrong itself, its nature, 
its subject, its author, its recipient or victim, and subordinately its remedy, 
I have, at least to my own partial satisfaction, evolved a series of princi- 
ples, far less fragmentary and disconnected than they have always ap- 

eared to me when stated in connection with mere forms of action. In 
illustration of this remark, I take the liberty of referring to the first four 
chapters, occupying nearly one-sixth part of the whole book, and treating 
successively of Tort and Contract, Tort and Crime, General Nature and ele- 
ments of a tort, and the applications and limitations of the general princi- 
ple /n pari delicto. Also to the tenth chapter, which relates to possession, 
as affecting the liability for a tort. From the very nature of these topics 
it may be inferred, and upon examination it will be found, that they 
involve principles of great comprehensiveness, not modified or colored by 
diverse forms of action, and therefore not requiring to be disconnectedly 
set forth, as merely illustrative of such forms. I have myself been sur- 
prised to find, for example, how many general principles are common to 
the great trio of remedies, trespass, case and trover ; and also to injuries 
done, respectively, to the two grand divisions of property, real and _per- 
sonal. 

“I then proceed with Injuries to the body, including Assault and Battery, 
False Imprisonment, and Injuries to Health. Then follows Injuries to Reputa- 
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tion, including an extended view of the copious subject, Libel and Slander, 
(which are treated together, as being virtually one and the same, with 
only occasional variations.) and Malicious D’rosecution. Then follow — 
after two introductory chapters, one upon Property, as the subject of 
wrong, and the other, already referred to, upon Possession — injuries to 
property, consisting of nuisance, (in the broad sense of the term.) which 
includes all Jneorporeal rights ; Trespass ; Conversion ; Waste ; Fraud. This 
completes the view of injuries to absolute rights. 1 proceed to those which 
grow out of the various relations recognized by the law. First, public 
relations, embracing all wrongs committed by judicial and ministerial 
officers, more especially sherif/s in the execution of civil process. Then pri- 
vate relations ; Joint Ownership, Corporations, Master and Servant, Husband 
and Wife, Parent and Child, Bailment (in its various furms,) including 
Innkeepers, Carriers and Railroads.” 

We have given this long extract from the preface, that our readers 
might see clearly the design of the work, as drawn by its author. We 
will add that the book is marked by the fidelity, accuracy and learning 
which Mr. Hilliard always displays in his treatment of his subjects, and 
that it is well calculated to fill the important place among books of refer- 
ence for practitioners which its plan indicates that it should, but which its 
author, at the conclusion of his preface, modestly declines to demand for 
it. 


Rerorts or Cases ARGUED AND DETERMINED IN THE SuPREME 
Courts oF Ruope Istanp. By Samuet Ames, chief justice and 
reporter. Vol. Il. Rhode Island Reports, vol. V. Boston: Little, 
Brown & Co. 1859. 


Chief Justice Ames’ reports are always welcome visitors at our table. 
They are marked by accuracy and care of preparation ; and the opinions 
of the court are nearly always well expressed, brief and forcible in style, 
while they contain the requisite learning and sound judgment to com- 
mend themselves to acceptance as precedents. 

The cases decided are upon both the law and the equity side of the 
court; the Supreme Court of Rhode Island having full equity powers. 

In looking over this volume, we have noted the following cases as 
containing points or arguments of interest: — Skinner v. Waterman, p. 
43; Thompson v. Berry, p. 95; Hodges v. Howard, p. 149; Bullock v. 
The Waterman Baptist Society, p. 273; State v. Wright, p. 287; Simmons 
v. Brown, p- 299; Nichols v. Barter, p. 491; State v. Paul, p. 185. 

It is apparent from an examination of this volume, that Rhode 
Island, whose State reports are so few and recent, is determined to 
make up for lost time, and that, if she continues in her present course, 
she will soon have a body of law worthy of comparison with that of 
any of her sisters. 
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Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Bagley, Hiram A. (1) 
Bear-e. James 
Chamberiin, Jonas H 
Dennison, James * 
Durill, Ss. J. 
Farnum, Wm. G. 
Ilarrington, Joseph 
Hatch, Nath. (2) 


Hill, Hamilton A. (3) 


Hodzkins, Joseph E. 
Horton, Wm It. 
Howe, Edward T. (4) 
Howe, E. W 

Jacobs, J. Nelson 
James, Benjamin 
Jenkins, Albert 
Jotuston, Chas E.} 


Johnston, Geo. H. § ‘ 


Keith, Ariel (. 
Lamb, Sami. T. 
Lancaster, Louisa C. 
MeCreary, John 
Moutgomery, Wm. C 
Moore, Jason 

Morse, Orrin N. (2) 
leirce, John N. (0) 
Perkins, Saml C. 
Pierce, Sam. B. 
lowell, Charles T. 
Riley, John 
Robinson, B. W. 
Robinson, E 
Sears, Eben (3) 
Sears, Grafton 
Smith, vohn P. 
Southgate. John P. 


" Spear, Lowell ). 


Stain, David L 
Sweetser, Virnum 
Tirrell, John 

Tatts, Timothy 
Vinton, Josiah O. 
Waite, Lucius E. (6) 


Withington, Wm. (4) 


Warren (4) 


Residence. 


Boston, 
Litleton, 
: Cambridge, 


Chelsea, 
Charlestown, 
Cambridge, 
Biaatord, 
Boston, 

(1) os 
Milford, 
Dorchester, 
Clinton, 

W orcester, 


Townsend, 


5) Boston, 


Pelham, 
Beverly, 
Haverhill, 
Danvers, 
(1) Boston, 
Foxboro’, 
Roxbury, 
Lowell, 
Boston, 
N rth Andover, 
Roxbury, 
Lawrence, 
South Reading, 
Dorchester, 
Watertown, 
Dennis, 
Koxbury, 
Worcester, 
Wey mouth, 
Meutield, 
Stoneham, 
Boston, 
Somerville, 


East Bridgewater, 


Medford, 
Dorchester, 


FIRMS. 


(1) J. E. Hodgkins & Co. 


(2) Hateh & Morse. 
(3) Hill, Sears & Co 


Commenceme'’t 
of Proceedings 


18590 


Sept. 23, 
oh 6. 


(4) Howe, Robinson & Co. 
(5) G. U. Johuston & Brother. 


(6) L. E. Waite & Co. 


* No warrant yet issued. 


Name of Judge. 


Returned by 
Isaane Ames. 
Wim. A. Richardson. 


Isaac Ames. 
Wm A. Richardson. 


George White. 

Wim. A. Richardson. 
Isaac Ames 

Heury Chapin. 
George W lite. 
Henry Chapin. 


Wm. A. Richardson. 
Isaac Ames. 


Samuel F. Lyman. 
Geo. F. Choate. 


Isaac Ames. 
George White. 


Wm. A. Richardson. 
Isuae Ames. 

George F Choate. 
George White. 
George F. Choate. 
Win. A. Richardson. 
George White 

Wim. A Richardson. 
J. M. Dav. 

George White. 
fienry Chapin. 
George White. 


Wm. A. Richardson. 
Isaac Ames. 

Wm. A. Richardson. 
Wiiliam H. Wood. 
Wm. A. Richardson. 
George White. 








